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THE HIGH COURT OF SINDH, CIRCUIT COURT LARKANO

Cr. Appeal No. D- 25 of 2023

Date Order with signature of Judge

1.For hearing of main case.
2.For hearing of MA No.1838 of 2023. (426)

02.04.2024.

mr- Sajid Hussain Mahessar, Advocate for the Appellant.
Sigdﬁh Anwar Kandhro, Additional Prosecutor General,

Learned Counsel submits that appellant Imran Ali @ Irfan
Ali Bahalkani was apprehended by the police from Ghanta Ghar
Chowk (Square) Kandhkot and later the ASI Gul Muhammad of
Police Station A-Section Kandhkot demanded huge amount as
bribe which the appellant could not pay therefore, he become
annoyed and handed over his custody to other fellows who by
foisting contraband against him had implicated the Appellant in
this case. He further argued that per memo of recovery only

slabs have been shown to have been recovered; however,

number of pieces or slabs is not mentioned. He also submits

that per Register-19 (Page-37 of paper book) the contraband
y SIP- Ghulam Shabir to the laboratory through RC-

was sent b
19 does not show the

No.370 but said R.C. or the Register-
name of person who transported the same from Police Station
to the Laboratory. Per Chemical report at Page- 69 one HC-386
o Khan had delivered it to the Laboratory on 16.11.2022.

ever, neither said HC-Rano Khan was examined by the 1.O
uced by the prosecution

Ran

How
er section 161 Cr.PC nor was prod

und
ence.

before the trial court at the time of evid

his contention learned Coun
ajeed V. The

2. In support Of sel for the
Appellant has relied u
State (2023 P Cr. L J 331).

3. Learned Additional Prosecuto
Appeal on the ground that safe tran
is immaterial and Superior Courts have

pon the case of Abdul M

r General, Sindh opposes

smission to the contraband

deprecated it In its
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W0ud
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numerous Judgments, He further could not controvert the fact
that per memo of recovery though it Is mentioned that the &labs
of contraband were secured but no specific quantity or number
has been mentioned in the memo or even In the evidence

before the trial court.

4.  We have gone through the evidence and found that one
P'C-Faisal Akhter Bhutto has submitied that he had gone
himself to Laboratory and handed over the contraband to the
Laboratory, through R.C-370/2022, Perusal of Register-19
(available at Page-37 of paper book) does not show the name
of PC-Faisal Akhter to be the person through whom the
samples were dispatched to the Laboratory at Sukkur under
RC-370 dated 16.11.2022. Hence there are glaring
contradictions between the documentary evidence adduced by
the police themselves in respect of the safe custody as well as

transmission of the contraband. No doubt the safe transmission

| for either side but when the prosecution itself had

is not vita
sed.

created room for doubt then it must be extended to accu

ments. For the reasons to follow, instant
Appeal is hereb mpugned Judgment

dated 28.03.2023 handed down by 1st. Additional Sessions

Judge/MCTC/Special Judge for CNS cases, Kandhkot (Trial
court) vide Special CNS Case No.1 1 of 2023, The State V-

n Ali alias Ifran Ali Bahalkani, peing outcome of Crime
n Kandhkot, under section 9 (C)

CNS Act 1997 is hereby set-aside- Resultantly, the Appellant is
charge by extending him benefit of

stody, therefore; he shall be
ger required DY Jail

5 Heard argu
y allowed. Consequently, i

Imra

No.186/2022 P.S A-Sectio
t-asi

hereby acquitted of the
doubt. The Appellant is in cu
released forthwith if, his custody is Nno lon
W\

J U&B

Authority. \
\
JJDGE
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Ix FHE IIGH COURT OF SINDH, CIRCUIT COURT. LARKANA

Criminal Appeal No. D-25 of 2023

Present:
Mr. Justice Muhanmmad Saleem Jessar,
Mr. Justice Juwad Akbar Sarwana,

Imran Ali afias Irfan Ali Bahalkani, throngh
M. Sajid Hussain Mahessar, Advocate.

Appellant

The State, through Mre. Al Anwar Kandhro,

Respondent
Additional Prosceutor General, Sindh.

Date of hearing : 02.04.2024
Date of Judgment 02.04.2024.

Mudammad Saleem Jessar, J.:- Through instant appeal, appellant Imran Al alias
allani has challenged the judgmenl,

s Judge/MCTC/Special

dated

{rfan Ali son of Noor Hassan Buh
Additional Session
Judge fur CNS Cases, Kandhkot, visw sSpecial ONS Case No.l 172023, re-The State
Ali @ Irfan Al Bahalkani, beir
A-Section, Kandhkot, w here
arcotic Substances Act.

25.03.2023, penned down by fearned 1™

12 outeome of Crime No.186/2022,

Vi, Imran
by the appellant was

registered with Folice Station

ted for offence under Seetion 9(c) of Control of N

d (o under the provisions of Co
with fine of Ra.80,0007/- {rupees

conyie
mtral of Narcotic Substanees

1997 and senlency
32 to suller .1, fur 09 years,

fer simple imprisonment for 02 yveurs

{.-\nmulmunlj Act, 20
cighty thousand); in defaull whereol to sufl
more, However, henefit of Seetion 82-13, Cr.P.Cwas extended to the appellant.
‘The crux of the prosecution €ase, in brief, us unfolded by compluinaut s

ani of .S A-Seetion,

2.
Ghulam Shabir Mir [andhkot, is that on 15.1 1,2022, g o,
ubordinates was on putrelling, during which, ond tip-off, they sputted

Lmran Al Iefun Ali aate of Mehrni {High

Bauhalkuni near 2
ne inoa Dhek colour

with his s
the ::pin'll:ml.":lt‘ruwd
that and revoyered
ation of memo ul

'ﬁ'!lt“l' I\ql"l” lf.‘“ L‘i‘:llll\ L‘lli'.l'il\ I"
v .
';“.rl..'\l ;I.lll’ recon L'l'_\ -H“i "-Lil““l'.

shopping bag. After prepar
the aceused and contraband were (aken tu police statioth

gistered on behalfl of St

entire churas on spol.
ate.

where instant ease was re
and completion of usuul iy pstigalivn, 1

ation of the FIR
peteil (ourtofl

al belore the cuni

3. After registr

i an
appellant was sent up to face (ri
ase, 1 pruwuu!iuu n;uniunl in all lour witnesses.

ymad Tay ab, P
and Lastly

alkhana PO sl

W-2 incharge M
i S

WA conplainib

4, In arder to prove is ¢

namely, PW-1 mashir PC Muhan
Akhtar. PAV-3-JQUSIP Akbar Ali Bbangn !
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Ghntum Shabir Miraid
' tieand, who all produced velevant documents and other artifuets
! S

i their ey ienee, The col
Uhen side of the proseeution was closed vide Ex8

3. On conclusion of (ri
{ trinl, the learned trinl Court held the appeliant guilty of

the charge andd convieted the
the appellant and sentenced him as mentioned supra vide

impugned judgment date |
l v ted 28.03.2023, which has been challenged by the appellant

-ty

(hrough this appeal.

Learned Counsel f
4 ; ur b H
the appellant contended in fact the appellant was

d by ASL Gul
! Muhnmm-.ul of PS A-Seetion, Kandhkot from Ghantu

0.

apprehende

Ghar Chowk (Square K o
¢ (Square) of Kandhkot Town, where suitd ASI demanded huge hribe

I.I om ]lill H i Ll 1y [
1 1|“|.l d“'.' l“ hl\ f'lihl]'(' l" M ll" EHILL l" Wwas ]I l“l{ll n h“’ cisg
$ I'.I :snme ! vas 'I I il ! I l '- S1B1N

f' l | I 4 '
alse J ) [U“\“"“ Umll". H * ] 8
Lo} lh‘"“l [l'hlll‘-\s) '“N""Nl II“": “ : fl.ll'lhl'l‘ t'll”l"d('d |II=|I

there are st
are so many material ¢ o
v material contradictions and diserepancies in the evidence of

P “;\‘ (.'""“i ¢ i W 1 L ¥
. A 1 ‘d “t tri ' ."l 5 55 [} siaer
l\ h". Ilil\'L‘ "[“ l“.'l'“ I]l‘“l"t'l"l\ llit'll l.'d ian ] (‘"".-i l ' 'ti h

the learned trin « whi :
inl Court while passing the impugned judgment. le, therefore

prayed that by a ‘ing inst:
y allowing instant appeal, the appellant may be nequitted. In support

of his contentions, he plac f
tions, he placed reliance upon the case reported as Abdul Majeed v. the

State (2023 PCr.LJ 331).

W Or o ha
1 the other handy learned Addl PGy while supporting the impugned

judgmen e sappeal
judgment, opposed the appeal and contended that the prosceution has succceded in

establishing the charge: ains

ng the charge against the appellant and the impugned judgment does not
suffer from any i ality or i i i

r from any illegality ot infirmity, which may warrant interference by this

Court through instant appeal.

o have © el . alolE "
8. We have considered {he submissions of learned Counsel for the parties and
have examined the material made available before us on record.

9. Per prosecution €St as is evident from (he FIR as well @ (he memo of
arrest and recovery, the charas weighting 1750 grams, wis allegedly recovered
ver, in the entire prns‘vuuliuu ease

from the appellant in shapeof pivrcsisl:shﬁ; howe
the number of picccs!s[;\hs of charas hus not been mentioned; even the
venot U isclosed the pumber of pirccsfs]:lhs of charas in

it and mashir hat
it further reved

complain
{s thut per eatry No.63 of
by Investigating Officer/SIP Akbar

RC No.370, d ated

their evidenee. From perusal ol record,
Register No.19 the cuulrnh:md chitras wus sent
examination under

Ali Bhangwar 10 the Iaboratory for
[ official through

16.11.2022; however,

whom the cmntr:;l::md

said entry does not mention the pame 0
Wwis disp;ltchcd to the laboratory. Aoreover qecording (0
lahoratory by

(he charas W

as dupusilt‘tl in the

s report
even his 101,

the Chemical Examine
d al trial and

HC-386 Rano Khan, bu

CrPC stptement Was nol
jon had not P

{ said Rano was nol examint
recorded bY Investigating Officer/SIP Alkhar Al

roved the safe je property

Fansmission of Ul

Bhangwar. The prosecut

)
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o lhl' (‘llL’IlIh‘lll UG | & i s
[ illlll.‘ ‘“ |'ll't‘llll ) A I\ - I”.t'
0 . ou !! i" [WIETN b '
i ([ S lillt’ i““’

another 2019 SCMR 1300), hus held as under:-

W
- At the ver
ery o i
saumple of the ) .“h”' we hove noticed that the
. e narcotic drugs was divpatel
Government  Analyst  for e i el (g
e g chemical  examinatlon  on
t : / fi
s vl al mtinz Hussaln, an officer of ANF
said officer was not prod d I '
transmission of the : profuced o o L
vl o T of the drug Srom the Police to the chemical
r.ﬂ.“" l-tr . The chain of custody stands compromised ay u
d’.' A rmM‘ he unsafe to rely on the report of the
£ I.:H'J'NN' examiner. This Court has freld time aind apaln
”:r: J;l case the chain of custody is broken, the Report of
;“ ( wemical examiner loses reliability making it wnsife
o support conviction, Reliance 13 placed on State V.

Lmam Baklish 2018 SCMR 2039).

3. I8 or the above reasons the prosecution has failed
(o establish the charge against the appellant beyoud
i senfence uf

reasonable doubt, hence the conviction
the appellant is sel aside and 1y appeal iy allowed,
vetting the appellant at liberty unless required in any

other case.”

case of Zahir Shah alins Shah V. The State through Advoealt

2 (2019 SCMR 2004), Honou rable Supreme¢ Court

In another

General, Khyber Pakhtunkhw

has held as under:-

hz

assistance of fearned

| the evidence with the able
ot rave

I for the partic
Police canstable,

e have reappraiset
conise
oultset that the

noticed at the very
pearing No.FC -688, who detivered the sealed pareel to
ratory, Peshawar o 27.2.2013

ensic Science Labo
el by the pm.w:-un'fm. This

arned low officer appearing on behalf
of the respondents. This court las repeatedly held that
safv custody and saf¢ (ransmission of the drug from the
spot of recover) (il ity reecipt hy the Narcatics Testing
Laboratory must pe satisfactorily established. This chain

of custody s ﬂfmhum'umf the report of the
y Government Al alyst is the main evidence Jor the purpose
' of convictiot. The prmwm.f'm: st establish that chain

aof custody was unbrokem qnsuspicions, safe and secnre.

Any break in the chain of custody je., sufe custody or
safe (ransmission fmpairs i vitiates the conclusiveness
and reliability of the Report of the Government Analst,
thus, rendering it incapable of sustaining conviction.
Reliance 1S placed o Srate v [main Bakhsh (2018 SCMR

2039)."

the For
was not produe Sact has been

conceded by the le

sy

!

(ot Town i nenr

neart of Kandhl
at 1ol

in the daytime iv
yul public to ael

Act of 1997

IS offected in the
jot and that 100
|1i|.'lu:tl up fron
p 34 of the
slice offiver Wi
ol

10, The alleged recoyery Wi

1 Sehooly [Kandh
1 ene

the gate of Mehran Higl

10 independent person Wits

No doubt Sectiot
when a pt

hours, even then o

as witness/mashir of alleged recovery:
debars the applicability of Section 103, cr.P.Cs however,
for the offence which enrries puuislnucm

going (o charge a person
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section 29 of ()
e Act, It only
snly says that once the prosecution estublishes recovery

bevond st

: wadow of doubt it i
ubt it is then that the burden is chifted. Section 29 of th
L ¢

Control of N :
of Narcolic S
Substances Act, 1997 does not absulve the pruwvulinu of it
LY

primary duty to pr
. ) rove st e

prove its ease hevond doubt, 11is well-settled principle of Law thit
matier of grace but us

stended to the aecused not as a
case of Muhammad

benelit of doubt is to be ¢
matter of rig s i
4 { right. Reliance in this context can be placed on the

(2009 SCMR 230), wherein Hon'ble Supreme Court of Pakistan

Ahrans v, The State
has held that:

Wiy is an axiomatic principle of law that in €a5¢ aof doubl,
the benefit thereof st acerne in fuvonr of the uccnsed as
matier of right amil nof of graee. 1t was vhserved by this
Court in the cdase of Tariq Perveg v. The Stale 1995 SCMR
1345 that Jor giving the heneflt of doubt, it was 1ol

hould be many cireuns (ances creating

sivcessary that there s
doubts. Y (hére s cirermsiaice which created reasonable
ind abont the puilt of ‘the uccused, then

doubt in @ pradent 117

the accused wonld be entitted to 1he benefit of doubt not @
o matter of §roce and coneession hut us o pufer of right.”
fthe considered view that

nlire record, weare o

15t the appe
the evidencet

g analyzed the ¢
Iant heyond shadow of

12, After hay in
n has failed 10 prove
fore, in the given
y relied upon for
by Jearned Apex €0
been ohserye

the prusecmiu its case agais
)le doubt, there vo produced
n eannot be
m laid down

); where it has

cireumsianees,
maintaining the con
el in ciase of Zeeshan

yviction. We

reasonal
sulel

by the prouculiu
one through dietu
(2012 SCMR 428

have also &
d as under -

w Shani v. The Stufe
should have heent

d of proof i fhis case
al case when

Sur higher o3 r.'mnparw! 1o uny other crini
)f police

wf], The stundu
according 19 the pr'mvmn'm: i owas e
w that 1t

senie
We therefore hy
gyidde the com

L sl
it the appelfant of 1he
{ i oany

encounter, 11 Wi thas, desiruble wid even! fnperalh
jgated hy Polices
could not Jrave beett im
ciise Such i ywoefully fuching
ifal senfence That (wo et 003
riddled swith niil
and 1
saintain he convicti /
extending ihe
amd sentence ] _
if pot reqniret

shonld e peenr invest some other agenel’
im'mn'gm.f'rm which :
imlependent iction
yolving €op! :
[ looplolvs Jisted aboves quite
apurt from the uft thoughts pro! s M)
administration of jmsice 1w
Ire arees of 1he case. g !
clreumstalict if Ao
charges. 1e pe sel

iy this co3¢s s lipaltors of their ow
Jraracter cannol b¢ pade pasis for conv
in u charge in
gy fuctnas ant
'u.lpmwmmn. 11 would
aol be i accord of suft :
nee of the appeltant 11 the
penefit of doubt,
other ense.’

frev ﬁmﬂn-irh
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13.  As observed above that the ease in hand is riddled with many lucunas and
loopholes, but the learned trial Judge has utterly failed to consider and appreciate

these aspeets of the case in ity true perspeetive, therefore, in the given

circumstances, benefit of doubt must go in favour of the appellants. Henee, while

extending benefit of doubt to the appellant, instant appeal was aceepted, the
appellant by the trial Court vide

conviction and sentence recorded/awarded to the
d of the

impugned judgment dated 28.03.2023 was set-aside and he was acquitte

charge by a short order dated 02.04.2024. Above are the detailed reasons for said

short order,

Ju

}-’w"’q"d‘m
JUDGE
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