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IN THE HIGH COURT OF SINDH, CIRCUIT COURT LARKANA

ORDER-SHEET %

Crl. Appeal No. D- 50 of 2023,

- ~ pate of h_g?g_r_i,flg____*_r__' il Order with signature of Judge |

01.04-20211.

For orders on office objections.
2. For hearing of main case.

s

Messrs Saeed Ahmed Bijarani and Abdul Rehman A. Bhutto, Advocates for

appellant.
Mr. Aitbar Ali Bullo, Deputy Prosecutor General,

Learned counsel for the appellant cubmitted that per evidence of complainant SIP

Manzoor Ahmed Leghari he had admitted in his cross-examination at page-27, that

mashirnama was reduced into writing by A5l Mukhtiar Ahmed under his dictation; however

ASl| Mukhtiar Ahmed was not examined by the prosecution and being star-witness he was

given up by prosecution which gives presumption that if he had been examined, he would

not have supported the case of prosecution. Besides, appellant claimed enmity with the
complainant SIP Manzoor Ahmed and in this regard

plication under Section 491 Cr.P.C. and conten
t since 2014, the appellant had been

the learned counsel files certified true

copy of api ded that nothing was secured from

the appellant, but due to enmity with complainan
implicated in this case. '

grounds that, there may have been minar

Learned D.P.G. opposed the appeal on the
cture and that the prosecution has

contradictions, which cannot be considered at this jun

adduced sufficient evidence.

Heard learned counsel for the respective parties.

to be recorded later on, instant appeal stands allowed. The conviction

Hidayatullah son of Wahid Bux vide impugned
od 1" Additional Sessions judge/ Special Judge for
f 2023, arisen out of F.I.R No. 46 of 2022 of P.S
acquitted of the charges. He shall

For the reasons
and sentence awarded to appellant
24.06.,2023 passed by learn
n Special CNS Case No. 07 ©
and Appellant Hidayatullah is
required in any other case. Wher

judgment dated

CNS Kandhkot, i
Guddu, is hereby sob-aiide
if his cuﬁtody is not
y abated due to his death.

be released forthwith, eas, proceedings

agaisnt appellant Wahid Bux are alread

Amair!
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IN LU G COURT OF SINDIL CIRCUTT COURT LARKANA

Criminnl Appent No. D-50 of 2023

Present:

Mr, Justice Muhanad Saleem Jessur,
Mr. Justice Juwad Akbar Surwan,

Appellnis i Walid Bux Nasirani & another, through
M/s Suced Ahmed Ahm ¢d Bijurani and
Abdul Rehman A. Bhutio, Advocates.

The State through Mr. Aithar Ali Bullo,

Respondent
Deputy Prosecutor General.
Date of hearing 02.04.2024
Date of decision 02.04.2024
JUDGM[:‘NT

son of Viuhamniad

Muhanimad_Suleem Jossar,_J.:- Appellants Wahid Bux

Soomar and Hidayatullah son of Wahid Bux, both by caste Nasirani, through

this appeal have challenged the judgment dated 24.06.2023, passed by learned

1™ Additional Sessions J udge/MCTC/ Special Judge for CNS Cascs, Kandhkot,

vide Special CNS Case N0.07 of 2023 Re-The State v. Wahid Bux & another,

based on Crime No.46 of 2023 registered at Police Station Guddu, whereby the
trial Court convicted the appellants for offence under section 9(¢), CNS
(Amendment) Acl, 2022 and sentenced them 1o suffer rigorous imprisonment

for nine (09) years, with fine of Rs.80.000/- (Rupees eighty thousand only) each,

in default whereol to undergo simple imprisonment for two years more, Benelit

of section 382-B, Cr.PC was extended to the appellants.

2. Briefly, the prosecution case is that on 19.10.2022, at 0620 hours, a police
posse of 'S Guddu headed by SIP Manzeor Ahmed Leghari during patrolling
along with his staff, :l|]ill‘(.‘hl.‘lll|l!l| appellant Hidayatullah and co-accused
Wahid Bux(since dead), on a tip-off, at near Colony Gate No.1 at the Biale vaanil
leading towards Kashmore und recovered 1320 grams charas from aceased

Hidayutullah and 1284 grams charas from accused Wahid Bux, which they
Ay b (g
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PW-3 e Muhanad lassan Blangwar il
and PW-§ P Barkat Ali

(mashirh

QP Must Al Mashori (I estipgnting Officer)
(Dispateh Rideryy they |||‘mhwul documents and other artefaets in their
cvidenee, which were duly exhibited. lo their statements recorded by the trinl
Court u/s M2, Cr.C, the aceused denied (he recovery of contrnbund churs
from them and their false jmplication at (he hands of Police. They abo
professed innocenve, They did not examine themselves on onth in disproot of
(he charge: howeyer, one Habibullah was examined by them in theiv defence.

5 Lenrned trinl Court, after comsidering the material availuble before it

' 0l \ v accused, ns mentioned
handed down the ilupuguul judgment and s¢ atenced the aveused, i I

hiercinnbove,

0, 1t i relesant (o mention here that during pentdeney ol instant appenl,

appelinnt No.l Wahid Buy died in joil, therefore, proceedings ngainst him were

ubated on 28.02.2024.

7 Learned Counsel for appellant Hidayatullah s windy contended that

the charas was foisted upon the appellant/seused by complainant SIP Manzuoor

Ahmed Lephari dae to previous cnmity. They neat submitted that in the year
2022 complainant SIP Manzoor Alimed was posted at sume police station and
the brother of appellant, namehy, Habibullah had filed an application u/s 491,
Cr,P,C against illegal detention of the appellant Hidayatullah and co-appellant
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gataad from the apgn tiand aud the conirsbund charas was lovded by
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' hm basldes, Y Hattutlah Susltand conmined by the goyused apprilant
s defenit aleer fulh suppurlnl ghove Tacls and prmlm'ni copy wl i
nl‘lnliauliuu aiv 491, ¢ P, b the tame BEre discariled by the fearned traai
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, nlier consuling fhe reeord

K. [he fearned Deputs Prosecutor General

though supported the impugnul judgmml: pow ever, he could not conliuselt
thi documentars evidened sdduced and placed 1) the appellantisy on pevord 16

Wis (their) statement ander Section 2 Cr.lL.

Y. Wy have heard Jearned Counsdd for the partics and have perased (s

aeaterinl myailable on record.

1,  Itappears from perusal of evidence of complainant SIP Manrosr \hised

1eghari that in cross-eaamination he admitted that the mashirpama of airvsd ef

accused and recovery of contraband wasw ritten Iy ASI Mukhtfarkar gador Bi

dictation, However, record reflects that said AS] Mukbtiarkar Vhaed woas aul

examined by the prosecution at (rial and was given up. Sulfice 1o say st ASI

Mukbtisr Ahmed, who had aot only suthured the memo ol arrest amd recasery,

but was admittedly an cye-Winess of such procvedings thus be was 3 mabersal
cum star witness ta be examined in support of the prosecution, but l was xnoi
wp without any yalid ground. 1 herelory, iU gives rise (o streng proumplion thal
in cese hie was caamned e woukd not had supporivd the prussTuiion vis, it
lews abew comy on pevord that pn same day of lllrgt.tl ieident Lo 19 102022, vae

Hatubut
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apphivatinm Was dissigscd v por presad, scomingls o sccamnt ol yepstrstns
ol bcrants gadn mgined A agegs Mands Speh dicmentars evidenar svaiabile op
iy consd appuoars o s btone dhiscardid by the learoed voeal § cast sithnet
dire pasing gl aakipning ans goond vesenn b H D0 i oDkt o bl s 1
LEEE URETOIN of wrrest and feemvers ol the contraband yatetoal Teom (ha

s shion of apguliant in fstand cace v highhs daubtfal. B b wetbconfedd

pnmjpln ol Law that beng it ol doubit e to b evtended 1o the sceaeed mot us o

gatter ol grace but as o ot of right. Wellance in this comtest €30 be pla ed
o the case of Muhammd Abram v, Ve Stafe (2009 SENMBP IW), wiorae
Hon ble Supreme Court of Pakistan has held that:

“ Iy is un axiomatic principle of law that in case of doubl.
the benefil thereof must accrue in favour of the accaved
as matter of right and not of grace. 11 wes observed by
this Court in the case of Tarig Perve: s. The State 1995
SCMR 1345 that for giving the benefit of doubt, it was
not necessary that there should be many circumstances
creating doubts, 1f there is circumstance whic I created
reasonable doabt in a pradent mind about the guilt of
the aveused, then the accused would be entitled 1o The
beaefit of doubt not as a muatter of grace and concession
but as o matter of right.”

1. After having analyzed the entire record, we are of the vonsidered view
that the prosecution has failed to prove its case against the appellant beyond
<hadow of reasonable doubt, therefore, in the given circumstances, the evidence
so produced by the prosccution cannot be safely relied upon for maintaining the
comy iction. We have also gone through the case of Zeeshan w Shani v. The State
(2012 SC MR 428). In this case it has been obseryed as under :-

w11, The standard of proof in this case should have been
Sar higher ay compared 1o any other criminal case when
according to the prosecution it was a case of police
encounter, towas thus, desirable and even impenitive
that it strandd frave been investigated by some other
agency, Police, in ihiy cave, could not have been
investigators of their own cause. Such investigation
which Is woefully luching independent character canno
be made basis for conviction in « charge invalving
capital sentence. That top when at iy viddled with many
\ ' Jacunay and loapholes listed above, quite apart Jrom the
afterthoughys and improvements. 1 would net be in
accord of safe administeation of justice to maintain the
conviction  omd seateace of the appellant in the
circamsiances of the cave. We therefore, by extending
the bewefit of doubt, ntlow this appeal, set-aside the
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cemviction and  se '
ul  sentence  awarded and acquit  the

uppv!hmfluf the charges. He be set free forthwith if not
required in any other case,” ‘

12, As observed above that the case in hand is riddled with many licunas
and loopholes, but the fearned trial Judge has utterly failed to consider and
npprccimu these aspeets of the case in its true perspective, therefore, in the
given Cireumstances, benefit of doubt must go in favour of the appellants.
Iherefore, while extending benefit of doubt to the appellant, instant appeal was
allowed by us by @ short order dated 02.04.2024, whereby the conviction and
sentence awarded to appellant Hidayatullah Nasirani by the learned trial Court
vide impugned judgment L_iulud 24.06.2023 were sel aside and he was acquifted

of the charge. Above are the detailed reasons for said short order-
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