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IN THE HIGH COURT OF SINDH, CIrCUIT COURT [, LARKANA.

Cr. Appeal No, D-07 of 2019.
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l.l.m orders on office objections as flag A,
2.Fol Ih‘(”ii'lg_] O AL 1 Cersee.

Appellants are present in person.

Mr. Muhammad Noonari, D.P.G.

For the detailed reasons to be recorded later on,

instant Appeal is allowed. Impugned Judgment dated 12.4. 2012

passed DY Special Judge, Antiterrorism Court, Jacobabad

Special Case No.58 of 2009 re: State v. Muhammad Hayat and

'lf'”'

others being outcome of Crime No.144/2008 P.S New Foujdari

Shikarpur, U/S 148, 149, 365-A PPC and 7 of Anti-Terrorism Act, 1997

s hereby set aside fo the exient of conviction and sentence of

the appellants present before the Court. Consequenily 1ne

.r_‘

appellants Abdul Aziz and Mamo Abdul Haque are acquitted of

Ihe charge U/ 21-L of Antiterrorism Act 1997. They are presen

tefore the Court on bail. Their bail bond stand cancelled and

b

JUDGE

“Urely(ies) discharged.
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IN Ty HIGH COURT OF SINDH, CIRCUTT COURT,T ARKANO

Crl. Appeal NoDO7 - of 2019

PRESINT
Mt Justioe Mohammad Saleern jesaar

M fustice Adnan lgbal € haudhr

Appetlan
& s\‘u‘n[ ‘\!lu

£ Mahar & another in ¥l
R‘..}.iw‘!ﬂ\il\‘" 1 h -
| 4 1 3
l){-]xl:t'ﬁlllf through Mr, Mohatmmad o
FOse
Y Prosecutor Ceneral, Sindh

Date of Hearing

- 20:03-2019,
Date of ¢ rder ™=

+ 20032019,

UDGMENT

D
MOHAMMA SALEEM ESSAR, J.- Appellants  Abdul  Azees
Abdul Haque Mahar and Mamo Abdul Haque son of Sulle

man Mahar, through this
appeal have impugned the judgment dated 1242012 passed by the learned Judge,
Anti-Terrorism Court, Jacobabad in Special Case No.58/2009, re-State v. Muhammad
Hayat Mahar & others, being outcome of Crime No.144/2008, registered at Police
Gtation New Foujdari, Shikarpur, for offence under Sections 365-A, 148, 149, PPC read
with Section 7 of the Anti-Terrorism Act, 1997, whereby the appellants along with co-
accused Laloo Mahar were convicted in absentia under Section 21-L of Ant-

Terrorism Act, 1997, but they were acquitted from the charges of the ofience undet

Section 365-A, PPC read with Section 7 of the Anti-Terrorism Act, 1997.

2. The police submitted challan of this case before the learned trial Court placing

the names of appellants Abdul Azeez and Mamo Abdul Haque as well as co—;cfumiv
Laloo Mahar as absconders. After completion of codal formalities, the learned tr
Court framed formal charge against the accused persons, who were present hj‘io\;x-
After recording evidence of prosecution witnesses, statements of accused GRS

3 sourt after hearing e
W M2, CrP.C were recorded. The learned trial Court tle
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xraflud;n?i the appellants from the charge of main case viz, under S
ad wi - A\ i boryns Of Section a0t
"ad with Sectiop 7 of Anti-Terrorism Act, 1997 (The Act) i term
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Cr.PC. whi il \ e
.C, while convicted and sentenced the appellants and co-accused Laloo Mabar in
following terms:

“16. However, it would be pertinent to mention here that accused
1.Abdul Azeez son of Abdul Hagque Mahar, 2. Mamo Abdul Hague son
of Sulleman Mahat, and 3. Laloo son of Khan Muhammad Mahar, are
absconding in this case. 1 am satisfied with their deliberate
abscondence, therefore, each of them is convicted under Section 21-1. of
the Anti-Terrorism Act, 1997 and each of them is sentenced for FIVE
YEARS with fotfeiture of their movable and immovable property, as

such perpetual warrants be issued against these absconding accused.”

- alongwith co-ace used

3 The appellants at the very outset have argued that they

Laloo Mahar had been acquitted from the charge of main offence viz under Sections

365-A, PPC read with Section 7 of the Act but had been convicted under Section 21 L

of the Act. Moreover, they contend their innocence and prayed they have been

acquitted of the charge of the main offence, hence, pray for their acquittal.

4, Mr. Mohammad Noonari, learned DPG, present in Court in other matters,

waived notice and opposed the appeal on the ground that charge against the

Jants under Section 2I-L of the Act, was as they were not present

not framed

appe!
before the
remedy before th
appeal has been filed directly

trial Court. He next contended that the appellants have not availed the

e trial Court as required by Section 19(12) of the Act, and instant

before this Court, which being defective cannot be

entertained.

the appellants in persorn, learned DPG, Sindh appearing for the

gh the impugned judgment as

5. We have heard

State and have gone throu

well as other material made

available before us on record.
used present before the trial

t charge was framed against acc
tion 7 of the Act.

s 365-A, 148, 149, PPC and Sec

as framed against the appell

0. Record reflects tha
Court for offences under Section
Record further reveals that no charge w

ants under
rded to prove the ingredients of
point for determination

gned judgment

Section 21-L of the Act and no evidence was reco

Section 21-L of the Act. Trial Court also failed to formulate 2
on 21-L of the Act, in the impu
that absconsion of the appell
trial Coutt to the effect t

regarding the offence under Secti
ants was

There was absolutely no evidence to show
hat

intentional and no finding has been recorded by the
appellants were fugitive from the law. However, in the curso

court " '
urt has convicted and sentenced the appellants for the aforesaid off

rv manner learned trial

ence. As such,
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i
Procedure J«Iuish-,i by the learned trial court iy convicting and sentencing the

appetlants under Section 211 of the Act, appears to be absolutoly dlegal

Iowould be conducive 1o ,;-;\'“,_]”,,. Secton 211 of the Anti<Ters
1997 whitch reads as nndos

Jiel. Punishnent for an Abscopder, 1V ucer bey e
offence wnder this Act, abscands and avouds arvest or coades app
any gy, mpestigation or Courd "inll’f’tlllij."": or conceals h
obstructs the conrse of justice, shall be liable to wgirvaomment [

fess than [fice years] and nol more than [ten years| or with fine oy with d
8, Ihe argument of learned DPG that charge could not be framed againos
appellants due to their absence is without force, as the charge could have b
tramed by the trial Court in absentia, but the trial Court had not done so. Fis ness

argument that the appellants without filing an application 19(12) of the Act, befor:
the trial Court have directly approached this Court through the instant appeal. In
this regard, it may be suffice to say that under Section 25 of the Act, there is no bar
that a person convicted and sentenced in absentia cannot file appeal without first
making application under Section 19(12) of the Act. In our view, without framing
charge and recording evidence regarding alleged absconsion of the appellants,
conviction and sentence of the appellants in terms of section 21-L of the Act is
violative of Article 9 of the Constitution, Islamic Republic of Pakistan, 1973 (The
Constitution). Reliance can be placed upon the case of Muhammad Arif Vs the State
reported as 2008 SCMR 829 and case of Mir Ikhlaque Ahmed Vs the State reported in
2008 SCMR 951. We are fortified with the dictum laid down by the Honourable
Supreme Court of Pakistan in case of ARBAB KHAN Versus THE STATE reported as
2010 SCMR 755 whereby the apex court while granting leave to appeal in respect of
conviction and sentence under section 21-L of the Act observed as under:

A Could the trial court under its judgment dated 02.10.2007
convict and sentence the petitioner under section 21-L of Anti-
Terrorism Act, 1997 without recording and discussing the
evidence in that behalf particularly when no charge to that effect
was framed.

B. Whether on an appeal preferred by the petitioner, could the
appellant court non-suit him on technical ground without
adverting to the above aspect of the matter; and

C. Whether during pendency of an application under section
1 9.(12) of ATA, 1997 moved by the petitioner before trinl court
without taking the said fact into account dismiss his appeal

tnd B ",
er the impugned order.” \
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Phis court in an unreported decision, in case of Khan Jan @ Khan Muhammad

Y.

:N\::::“"' vide Criminal Appeal No.D-79 of 2016 while discussing the identical had
A AW conviction and sentence awarded to appellants under section 21-L of the
18 violative of Articles 9 and 10:A of the Constitution, Islamic Republic of
Pakistan, 1974 St R i
3 (The Constitution) and allowed the appeal.

“,)‘, .\dmiltvdl\-, the appellants have been acquitted from the charge of main
Uit‘cnk\-,\; under Section 365-A, PPC and Section 7 of the Act, in absentia; however, no
evidence was recorded by the trial court to prove the offence under Section 21-L of
the Act, against the appellants. In view of above discussion and legal position we feel
that conviction and sentence awarded to appellants by the trial court in absentia was
violative of articles 9 and 10-A of the Constitution, Islamic Republic of Pakistan, 1973
(The Constitution) and Section 10 (11-A) of the Act, , thus, cannot be allowed to

sustain. Furthermore, the appellants were not afforded any opportunity of hearing

and thus they have been condemned unheard which is contrary to the principle of

natural justice, hence, conviction and sentence rendered and awarded by the trial

court, in absence of the appellants are not sustainable under the law and is violative

of the constitution.

11. In view of above discussion, we are of the firm view that conviction of

appellants Azeez
21-L of the Act, recorded by the learned trial court is violative of Articles 9 and 10-A

Mahar and Mamo Abdul Haque Mahar for offence under Section

of the Constitution. The upshot and accumulative effect of above discussion, we are

persuaded to allow the appeal. Consequently, the impugned judgment dated

12.04.2012 penned down by the Special Judge, Anti-Terrorism Court, Jacobabad is
set-aside to the extent of conviction and sentence of the appellants under section 21-L.
of the Act, resultantly, the appellants are acquitted of the charge under section 21-L of
the Act. They are present on bail; their bail bonds stand cancelled and surety(ies)
furnished by them is/are also hereby discharged. The instant appeal was allowed

and the appellants were acquitted by our shot order dated 20.03.2019 and above are

the reasons of same of even date.
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