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IN THE HIGH COURT OF SINDH KARACHI
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Present:

Mr, fustice Mohammad Karim Khan Agha
Mr. lustice Arshad Hussain Khan,

Criminal Appeal No.323 of 2022,

Sher Muhammad Khan S/o. Qayyum
through Mr. R#eo Fazal. Advocate
along with Mr. Zohaib Dal, Advocate.

The State through Mr. Muhammad
Iqbal Awan, Additional Prosecutor
General Sindh.

15.12.2022.

Appellant:

Respondent:

Date of Hearing:

Date of Announcement:
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MOHAMMAD KARIM KHAN AGHA, ITThe appellant PC Sher Muhammacl

Khan S/o. Qayyum has preferred this appeal against the judgment datecl

20.04.?022 passed by the VIIIth Additional District & Sessions

Judge/Additional Model Criminal Trial Cour! Karachi (West) in Sessions Case

No.50 of 2021 arising out of Crime No.400 of 2020 U/s.6/9(c) ot Control of

Narcotic Substance Act, 1997 registered at P.S. Jackson, Karachi whereby the

appellant was convicted and sentenced to undergo R.I. for 07 years and 06

months along with fine of Rs.55,000/-. In failure to pay the fine he was ordered

to undergo S.I. for six months more. The benefit of section 382-8 Cr.P.C. was

also extended to the appellant.

2. The brief facts of the prosecution case are that on 30.10.2020 the

complainant SIP Maqsood Alam of [lS Jackson interrogated the accused PC

Sher Muhammad Khan son of Qayyum buckle No.42874 vide entry No.55-0130

hours who disclosed that he along with PC Asif Ali, PC Fayaz Khan, PC Nzish

Awan and PC Munsif Ali apprehended the accused Mehboob Ali Jaffery son of

Ghulam Abbas and his son Mohsin from Baba House on 27.10.2020 at about 5/6

pm and recovered 34 packets of charas. After recovery of 34 packets of charas

they released the accused Mehboob Ali Jaffery and his son Mohsin and he

diskibuted 34 packets of charas amongst them. He received 07 packets as his

share which he kept the same in his house. On this he took the accused into,
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proper custody and proceeded towards the house of accused bearing House

No.L-369, Shireen Jinnah Colony No.1, Keamari, Karachi and reached there at

0200 hours. The accused PC Sher Muhammad Khan voluntarily led the police

party in his house and took out 07 packets of charas wrapped with yellow color

tape from a box lying in a white color cloth bag. The word "A' was written on

each packet. The weight of charas was 08 kilo 300 gams (8300 grams). Then he

prepared the memo of arrest and recovery on the spot and sealed the case

property and brought the accused and recovered case property at Police Station

where he lodged the FIR against the accused persons.

3. After completion of investigation I.O. submitted charge sheet against the

arrested appellants to which they both plead not guilty and claimed trial.

4. The prosecution in order to prove its case examined 04 witnesses and

exhibited various documents and other items, The appellants in their 5.342

Cr.PC statements claimed false implication however they did not examine

themselves on Oath or call any DW in support of their defence case.

5. After appreciating the evidence on record the hial court convicted the

appellant and sentenced him as set out earlier in this judgment hence. the

appellant has filed this appeal against his conviction. The co-accusecl

Mr.Mehboob Ali Jafferi however was acquitted of the charge since no recovery

was made from him.

6. The facts of the case as well as evidence produced before the trial court

find an elaborate mention in the impugned judgment dated 20.04.2022 passed

by the trial court and, therefore, the same may not be reproduced here so as to

avoid duplication and unnecessary repetition.

7. karned counsel for the appellant has contended that the appellant is

completely innocent and has been falsely implicated in this case; that no

narcotics were recovered from him and that the same were foisted on him; that

he did not take the poiice to his house where any narcotics were recovered; that

there are material conhadictions in the evidence of the witnesses which rcnders

their evidence unreliable; that 5.103 CI.PC was violated as there was no

independent mashir; that the prosecution had failed to Prove safe custody and

safe transmission of the narcotic from the time it was recovered from him until

the time it was taken to the chemical examiner and as such the chemical report

is of no legal value and for any or all of the above reasons he be acquitted of the

charge by being extended the benefit of the doubt. In support of his contentions
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he has placed reliance on the cases of The State through Regional Director

ANF v. Inam Bakhsh and others (2018 SCMR 2039), Qaiser and another v. The

State (2022 SCMR 1641), Akhtar Gul v. The State (2022 SCMR 1627),lawad Ali

and another v. The State (2022 P Cr.LJ 1779), Khalid, Mehmood and others v.

The State (2011 SCMR 664) and Muhammad Akram v. The State (2009 SCMR

230).

8. On the other hand learned Additional Prosecutor Ceneral Sindh

appearing on behalf of the State has fully supported the impugned judgment

and contended that the prosecution had proved its case beyond a reasonable

doubt based on the evidence on record and as such the appeal being without

merit be dismissed.

9. We have heard the arguments of the learned counsel for the parties, gone

through the entire evidence and considered the relevant law including the case

law cited at the bar.

10. At the very out set we note that in narcotic cases/ one of the most crucial

aspects of the case is that the prosecution must prove safe custody of the

narcotic from the time of its recovery until the time when it is sent for chemical

examination. If they fail to do so then there is a possibility that the narcotic

substance had been tampered with before it was received at the chemical

laboratory for its examination. In such like cases where unbroken chain of

custody cannot be proved by the prosecution then the chemical report is of no

legal value. It is noted that this is the view taken by the Supreme Court

tegardless of the amount of the recovered narcotic whether small or large as the

principle remains the same. In this case the appellant was arrested by the

police on 30.10.2020 where on his pointation narcotics weighing 8-kgs were

recovered from his house by the police. Those narcotics according to the

evidence of the complainant were taken to the I5 where they were handed over

to the head Mohrar. PW 2 Syed Ali who is the mashir of the memo of recoverl'

is o[ no assistance in this regard as in his evidence he does not mention where

the narcotics were kept or who they were given to on their return to the PS. PW

4 Mukhtiar Ahmed who was the IO of the case who deposited the narcotics in

the chemical laboratory for testing on 02.11.2020 states in his evidence as underi

"l receiued case property from SIP Maqsood Alam on 30.10.2020
at 1.630 hours. I kept tlt same at malduna of PS. I haae not made
any mtry in the roznamcha rcgatding taking the case
property from maal khan incharge and depositing the same
to office of chemical examinet tuice. I do not rerrxefiber the
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naffie oI ffiaal khana incharge of PS, lt is correct to suggest
that I haae not rccorileil his statement nor he is utitness in
this case. It is incofiect to suggest that case ptopefiy was
znith me after taking the same from SIP Maqsood Alam and
depositing the same in the office of chemical examiner. lt is
coffect to suggest that I haoe flot proiluceil the efiry of
register No,79 before this courf. (bold added)

11. Thus, he has admitted that he did not examine the in charge of the

malkhana as a witness in order prove safe custody and nor did he exhibit any

malkhana entry to prove that the narcotics were kept in the malkhana for this

two day period before being delivered to the chemical examiner and may have

even remained with him. Thus, there is no evidence that the complainant

placed the recovered narcotic immediately in the malkhana, that it was actuallv

put in the malkhana as neither the malkhana in charge was examined nor anv

entry was exhibited which even showed that the property had been kept at all

in the malkhana. Thus, based on the particular facts and circumstances of this

case we find that the prosecution has not been able to prove safe custody of the'

narcotic from the time when it was recovered from the appellant till the time

when the same was sent for chemical examination as it appears that the narcotic

was unaccounted for for two days during which time it could have been

tampered with and as such we find the chemical report to be of no legal value

to the prosecution in proving the recovered narcotic.

72. With regard to the importance of the prosecution proving safe custody of

the narcotic from the time of its recovery to the time it was sent for chemical

analysis the same was stressed/emphasized by the Supreme Court in the case

of Qaisar V State ((2021 SCMR 363) which held as under;

"3. We haae lrcard tle learned counsel for the petitioner ns ruell
as the learned Additional Adoocate General, KPK and pentsed
the auailable record alongoith thc impugned judgment uith
their assistance anrl obsenred that in this case thz proseattion
lus failetl to establislt the safe custotly and safe transmission of
sample parcels to tlr concerned laboratory, This court had laid
doutn in mnny judgments that the rcpresentatizte samples of tlrc
alleged drug must be kept in safe custody and undergo s{e
transmission frorn the stage of recwery till its submission to the

offce of the Gouernment nnalyst. Non establishing the said

facts tooulil caste doubt anil woulil impair and oitiate the
coflclusiveness nnil reliability of the report of the

Goaerument arralVst. Thus rendering it incapable of
s ust ainifi g co flo i cti o n.

!

4. ln the present case no police oficial uas produced before

the Tial Court to report about safe custody of samples if
entrusted to him for being kept in thc Malkhana in safe atstody,,
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Epen the police oJficial uhose belt number (FC 4225) hns been
mentioned by tlrc Gouernment nnalyst in his report, utns not
produced by the prosecution to depose regarding the safe deposit
of the said sample parcels in the concerned laboratory. The
record reaeals that the rccoaery utas allegedly affected on
19.08.201-1 ruherens, nccording to tlrc report of chemical
exaffiiner, tle santple parcels rlere receiued in the snid ffice on
26.08.20LL. Nobody fom tlu prosecution side was produced to
claim tlwt duing this peiod the said sample pat cels remainetl
intact in his possession or under his control in the Malkhann in
safe custody, Eoen the prosecution is silent as to zohete remained
these sample parcels from 1.9.08.201.1 to 26,08,2011. In absence
of establishing the safe custoily and safe transmissiotr, the
element of tnmpering caflnot be excluileil in this case. The
chain of custody of sample parcels begins from tlrc
recoaery of the narcotics by the police including the
separation of representatiae safiples of the rccoaered
narcotics, their dispatch to the Malkhana and further
dispatch to the testing laboratory, The said chaifi of
custody afld transffiission zoas piootal as the entire
construct of the Act 1997 and the Control of Narcotic
Substance (Goaemment Analysts) Rule 2007 (Rules 2001),
rcst upon the report of the analyst, It is prosecution's
boundecl iluty that such chain of custoily lt ust be safe and
secure because the leport of chemical examiner enioined
citical importance under the Act L997, and the chain of
custody etsure the reaching of conect representatiue
samples to the office of chemical examiner. Any break in
the chain of custoily i,e, the sale custody or safe
ttansfiission of the representatioe sarrrples, makes the
report of clrcmical examiner worthless anil un-reliable for
justifying conaiction of the accuseil, Such lapse on the
part of prosecution would cast doubt and would oitiate
the conclusioeness anil ruliability of the report of chemical
examifler. Reliance un be made upon the judgments rcndered
by the three members benches of this court i,e. Ikramullah a.
the State (2015 SCMR 1002), the State a. lmran Bakhsh
(2018 SCMR 2039), Abilul Ghaai o. the state (2019 SCMR
608), Kamran Shah as. The State (2019 SCMR 1217), MsL
Razia Sultana p, the State (20L9 SCMR 1300), Faizan Ali
a. the State (201.9 SCMR 1,649), Zahit Shah alias Shat p.

State thr. AG KPK (2019 SCMR 2004), Haii Nautaz a. the
State (2020 SCMR 687), Aaiser Khan a. the State (2021

SCMR 363), Mst. Sakina Ramzan o. the State (2021 SCMR
45t), Zubair Khan a. the State (2021 SCMR 492) and
Gulzat u. the State (2021. SCMR 380)."

13. Thus for the reasons mentioned above we find that the prosecution has

failed to prove safe custody of the narcotic from the time when it was recovered

until the time it was sent for chemical analysis and as such the possibility of the

narcotic being tampered with during this period cannot be ruled out. Thus, we

find that the prosecution has not proved its case beyond a reasonable doubt

against the appellant and hence by being extended the benefit of the doubt the

appellant is acquitted of the charge, the impugned iudgment is set aside and the
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appeal is allowed. The appellant shall be released forthwith unless he is wanted

in any other custody case,

-14. 
The appeal stands disposed of in the above terms.
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