
D.t\ €,rR =)(fL;J 2r+

?

HIGH COURT OF SII{DH, CIRCUTT COURT AT
HYDERABAD

,[Qodir Bukltsh,ii Duu vct'.;us 7'he StoteJ

Through Mr. Wazecr Hussnin Khnso ndvocate

Through Syed Shalique Ahmed Shah advocate

Through Ms. Sana Memon A.P.G

12.06.2023

t6..J6.2023

JUDGMENT

Appcllant

Compl:rinaut

State

Dlte of hcaring

Date of Decision

4

MOHANIMAD KAITIM I(HAN AGHA J. - Through captioned appeal.

appellant has in,pugned the judgnrent dated 03.06.2019, passed by learned

Sessions Judge / Model Criminal Trial CoLrrt Tando Mr-rhammad Khan (Trial

Court) in Sessions Case No.05 of 2018 [The State versus Qadir Bakhsh @

Dau], arising out CrimeNo.l5l of 2018 registered at P.S Tando Ghulam Hyder

for offences punishable under Section 302 PPC, r.l,hereby he has been convicted

under Section 265-H(ii) Cr.P.C and sentenced to imprisoninent lbr lit'e as Ta'zir

under Section 302(b) PPC alongwith directions to pay Rs.1,00.000/- to the legal

heils of the deceased; however, he has been awarded benefit of Section 382-8

Cr.P.C.

3. Atier registration of FlR, investigation was conducted and on its

completion challan was submitted before the leamed Judicial Magistrate

concerned, who took the cognizance of the rnatter and sent up the R&Ps tcr

leamed trial Cour1, whereby copies were supplied to accused and formal charge

was framed against him. to which he pleaded not guilty and claimed trial. In

suppoft of their case, prosecution examined six (06) witnesses at Ex'03 to 10,-
t

Cr. Appeal No.S-139 of 2019

2. The bdef tacts of the case are that Cornplainant Muhamnrad Usman

lodged thc al'ror'e FIR on l0.l0.l()18. allc'ging therein that on sanrr-- clal at about

I I:30 anr l.re alongwith liis eoLrsin Allalr Julio. Nooro iutcl lJodt.r L'hanclio ,ii.

Mehro were sittir.rg at Abadpur Stop wl.ren Dau (d), Qadir Bakhsh (appellant) carne

there and tirst exchanged hot words rvith Allalr Jurio (deceirsed) on account of'

dispute over government plot and then took a piece olbrick li'orn tlre eartlr and hit

the same u'ith full fbrce at the thce and head of Allah Jurio. rvho received injuries

and became unconscious and l'ell dorvn therealler accused Dau (@ Qadir Bakhsh

escaped away: they took the injured Allah .lurio and r.vent at P.S u4rereb.v" pi-rlicc'

ret'erted the injured to Taluka Hospiul Tando Chularn tlyder li'oni vrhetphe.*irs

relerred to Cir,il I-lospital llyclerabiiil, how'cver'. dd succumbed to thc iniuLics arl.l

clied on the arva_v.
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who produced and recognized cerrain documents at Ex.03/A to l0/G. then

prosecution closed its side at Ex.l l. The statement ol accused, as lequired r.rnder

Section 342 cr.P.c, was recorded at Ex.12, wherein he denied the allegatio,s

leveled against hirn by the prosecution witnesses, however, neither he produced

any witness in his det-ense nor examined himself on oath. The learned trial courl

finally. after hearing the.learnecl Counsel lbl parties and assessing the evidence on

record convicted a:rd sentenced the appellant, as mentionecl supra.

4. The facts of the case as well as evidence ploduced betbre the trial court

llnd an elaborate mention in the in.rpugr.red judgment passed by the trial court anc1.

therefore, the same may rlot be reproduced here so as to avoid duplication ald

unnecessary repetition.

5. Learned Counsel fbr the appellants argued that the impugned judgrnent is

contraly to law and facts ofthe case and against the principles ofcriminal justice:

that that none of the alleged eye witnesses were actually presence andfravg lglsely

impiicated the appellant in this case; even other wise there are nraterial

contradictions in the evidence of the allegecl eye witnesses which renders their

evidence unreliable; that the real f'acts are thar tlie deceased was au addict and he

fell down on the road and as such sustained the injuries which he later died lionr

when reaching hospital; that the ocular evidence is not supported by rhe medical

evidence and as such for any or all of the above reasons the appellant should be

acquitted ofthe charge by being exrended the benefit ofthe doubt. ln sllpporr of'

his contentions he pladed reliance on the cases of Rafaat Shah V The State

(2022P.Cr.L.J Note 39), Abdut Majeed alias Jarva V The State (2022 YLR

1938), Muhammad Shafi alias Kuddoo V The State and others (2019 SCMR

1045), Muhammad Asif V The State (2017 SCMR 486), Muhnmmad ldrees

and another V The State (2021 SCMR 612), Saeedo alias Saindad V The State

(2022 YLR 1540), Muhammad Akram V The State (2009 SCMR 230) and

Tariq Pervez V The State (1995 SCMR 1345).

6. On the other l.rand leamed APG, dLrly assisted by leamed Counsel ibr tl.re

Complainant, supported the impugned judgment and argued that prosecution has

fully established its case against the appellant througl.r two reliable eye rvitnessesl

that occurrence occurred in davlight and pafties were known to each other as such

there is no chance of misidentification; that the medical evidence

corroborates/supports the ocular evidence; that tlle murder weapon was recovered

fiom the scene of the crime stained in blood along with the deceased's teetl.r; and

there are no material contradictions in the evidence of the ,w,itness and as such tl.re

sarre can safely be relied upon: that there is no delay in registration of FIR and as

such the prosectrtion had proved its case the appellant beyond a reasonab.le doubr

and the appeal be dismissed. In support o1'their contentions they placed reliance

on the cases of (i) QASIM SHAHZAD and another versus The STATE (2023

SCMR ll7). (ii) AMANULLAH vcrsus The STATE (2023 SCMR 527). (iiit
I
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ABDUL KHALIQUE versus The STATE (2020 SCMR 178), (iv) GHAIIFAR

NIAHESAR versus The STATE (2022 SCMR 1280), (r') SHAMSHER

AHMAD and another versus The STATE (2022 SCMR l93l), (i'i) AZHAR

HUSSAIN and another versus The STATE (2022 SCNIR 1907) and (vii)

SAJID MEHMOOD versus The STATE (2022 SCMR 1882)

7. I have considered the submissions of the parties and have perused the

material available on record as well as the case law cited at the bar.

8. Based on my reasseisment of the evidence of the PW's especially the

medical evidence and other medical repofis, tire blood, brick and teeth recovered

at the crime scene I find that the prosecution has proved beyond a reasonable

doubt that Allah Jurio (the deceased) received at least one blorv to his t'ace.

including nose ,eyes, teeth and head by a brick at Eid Pur Stop Ad.iacent to

Talhar-Hyderabad main road Taluka Tando Ghulam Hyder on 10. 10.2018 at I 130

hours which lead to his death a few hours later in hospital.

9. The only question left belble me theretbre is rvhether it was the appellartt

who murdered the deceased by hitting him in the face, including nose. eyes. teeth

and head by a brick at the said time. date and location?

10. After my reassessrlent of the evidence I flnd tliat the prosecution has

proved beyond a reasonable doubt the charge against the appeilant keeping in

view that each criminal case must be decided ou its own particular facts and

circunrstances for the following reastlns:

(a) That the complailarrt took his cousin immediately to the loc.rl PS

ir-r injurecl conclition in order to get a hospital lettel for his iniuries. A
police report proves this fact. It is true that the name of the appellant (or
any other person) does not apPear in the initial police le'port as causir-rg

the injury but the rnain conceln of the complainant was to get l-ris

unconscious reiative h eatecl at hospital tfuough a police letter. The

complainant then proceedecl to the hospital with his injured relative who
was given first aid before being sent to the Civil Hospital in Hycierabad
where he was pronouncecl clead on arrival. Thereafter the Post mortem of
the deceasecl was carried out at Matli hospital and the body hanelecl back
to the complainant for burial. After the burial, on the same dav the FIR

was lodgecl by the complainant ancl as such we find the slight deiay in
loclging the FIR has been fully explained and this c-lelay is ndt latal-to the
prol".ition case baSed on the prarticular facts ancl circumstances of thisl
particular case. Irr-." this respect reliance is placecl on the case of
Muhammad Nadeem alias Deemi V The State (2011 SCN4R 872).

(b) That the promptly loctgecl FIR nanres the appellant with the specilic

rol'e of murdering his cousin by hi tting him in the face ancl heacl with a

brick. .

(.) I find that the prosecution's case primarily rests on the evidence of
the eye witnesses to the murder of the deceased and whether I believe

their evidence whose evidence I shall consicler in detail below;

(i) Eye witness PW 2 Muhammed Usman' He is the

complainant and the cousin of the deceased' According to his

evidence there was a dispute between the deceased and the,

,
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accusecl over a govenln"lellt [r]ot anLl on the fatefr"rl r-tar.

(10.10.2018) he, the deceasecl, Nooro ancl Doclo Chanclio @N'lehr

whele sitting at Abupur Stop at about 11.30am when the accusecl

came and exchanged hot worcls with the deceased over the
government plot. He along with Noor and Dodo Chandio @Mehr
saw the accused take out a piece of brick from the ealth and hit
the deceasecl with full folce on his face ancl heact. He saw the
deceased fall down bleecling fi'om his mouth ancl nose ar-rci the
accusecl clrop the piece of brick ancl escape. He took the
unconscious cleceased to PS Tando Ghulam Flaic{er in injurecl
condition whele thev received a police letter to take the deceased
to hospital for heaLment. This is corroborated by a police PlV an.i
the enh'), which he made at the PS. They took the deceased to
Tar"rclo Chulam Haic-ler ancl then Civil Hospital Hyclelabacl wht-re
he r.vas pronouncecl deard on alrival. The eleceasecl's bocl\, n,as
shijtecl back on the same cla1, to Matli hospital nhere the post
mortem u,as ciulier'l out.

From the evidence it tlanspires that this witness is relatecl to the
cleceaseci who is his cousin however no enmifv or,elispute-has
been proven between the eye witness and the appellar*'aithbuglr 

,
thele were clifferences berween the cleceasecl and tht appellant
and thus I-ris mele lelationship to the deceased is no reason to
cliscald his evidence rvhich has to be juclged on its ort'n wolth. In
this respect reliance is placec'l on the cases of Amal Sherin v The
State (PLD 2004 SC 371), Dildar Hussain v Muhammad Afzaal
alias Chala (PLD 2004 SC 663).

This eye wibless knew the appellant before the incident whrch
occurled at 11.30anr in L',roaci ciay light when there rvoulcl have
been sufficient liglit to easilv iclentiJ'v the appellant. The ir.rcicier.rt

occurred quite close to him anel thus there is no case of mistaker-l

iclendry and no neecl to irolel an id entijic a tior-r paracle rtr orcier to
cletermine the ider-rfitlt oi the appellant who was alrester{ the next
dar,.

This eye witness u,as not a chance witness as he lived in the area

and had every reason to be where he was at the time of the

incident. He gave.his 5.154 Cr.PC statement with promptitucle
anci had no time to cook up a false case against the appellant vr'ho

he had no enmity or i1l wiil with any way which might leacl him
to falsely implicate the appellant in this case. His S.15a Cr'.PC

statement was not materially improved upon cLrring the ctlurse of
his evidence. He named the accusecl in his F-III along with a

specific role. He gave his eviclence in a nafural manner anel w'as

not clentecl at ali cluring a lengthv cross exantnation antl as sucl-r I

find his eviclence to be reliable, ftust r,r,orthy anc'l confielence
inspiling ancl believe the same esPeciall,y in respect o[ thc i'lentiLr
of the appellant r,r,ho hit ancl murderecl the deceased with a brick.

I can convict on the evidence of this eye witness alol-re though it
would be of assistance by way of caution iJ thele is somc

corroborative/ supporlive evidence. hr this resPect reliance is
placed on the case of Muhammad Ehsan v. The State (2006 SCMR

1857). As also found in the cases of Farooq Khan v. The State

(2008 SCMR 917), Niaz-ud-Din and another v, The State and

another (2011 SCN'IR 725) and. Muhammad Ismail vs. The State

(2017 SCMR 713). That what is of significance is the qualitv of the

evidence and not its quantilv and in this case I find the evicletrec

of this eye witness io be of gooel quaiify and believe the sanre. In
this case however there is more than one eye witness.

(ii) Eye witness PW 3 Daro'@ Mehro' I-Ie is an independent
witness who is not related to either the deceased ur' thc
appellant. He hacl uo enntty with t1-re app-:ellant ol auv other

?
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reason to implicate the appellant in a false case. According to his

evidence on 10.10.2018 @ 11.30am he was Present in his shop

which is.situated at Abd Pur Stop when he heard hue and cry and

abuses. He came out of his shop and saw and heard an exchange

of hot words between the appellant and the deceased. He saw the

appellant take out a piece of brick from the earth ancl saw the

appellant hit the deceased with the brick with full force on his face

r,r'ho fell down screaming. He then saw the deceased escaPe. The

deceased was bleeding fronr his mouth and nose and vr'as

unconscious. .

This eye witness knew the appellant before the incident which
occurred at 11.30am in broad day light when there would have
been sufficient light to easily identify the appellant. The incident
occurred quite close to him and thus there is no case of mistaken
idendry and no need to hold an idenffication parade in order to
determine the identity of the appellant.

This eye witness was not a chance wihress as he owned the shop
in front of which the incident took place. He gave his 5.161 Cr.PC

shatement within a day and had no time to cook up a false case

against the appellant who he had no enmi$' or i.ll r,r'ill vvi tl'r anl'
way which might lead him to falselv implicate the appellant i:r
this case. His 5.161 Cr.PC statement was not materially improved
upon during the course of his eviclence. He is namecl b)' tl',"
accused in the FIR as being an eye witness. He gave his eviclence
in a natural rrranner ancl was not dented at all during a lengthl'
cross examination and as such I find his evidence to be reliable,
trust worthy and confidence inspiring and believe the same

especially in respect of the idendry of the appellant who hit and
murdereri the deceased with a brick. It is true that he states that he

saw the appellant throw the brick and that was no one was with
him. However as to throwing the brick I consider this to be only a
minor contradiction. He does not name the complainant as being
presence at the time of the incident however this is because as

explained in his evidence he did rrot know what the complainant
looked like at the tirne of the incident which accounts for this
issue.

Thus, based on my believing the evidence of the 2

eyewitnesses what other supportive/corroborative material is

there against the appellant? It being noted that corroboration is

only a rule of caution and not a rule of law. In this resPect

reliance is placed on the case of Muhammad Waris v The State

(2008 scMR 784).

(d) That it does not appeal to logic, conunonsense or reasofr-that a r€all

relative would let the real murderer of his cousin get away Scott free and

falsely implicate an innocent Person by way of substitution. In this

respect reliance is placed on the case of Muhammed Ashraf V State (2021

scMR 758)

(e) That the medical evidence and medical rePorts as discussed above

fully support the eye-witness ,/ prosecution evidence. lt conlirms that ttre
deceased diecl from a blow to his head from a hard ancl blunt suhstance.

A brick would meet this description. He had bleedi:rg from nose and

mouth which contained blood clots' He had iost 3 teeth and died from

brain damage dnd hemmooarge.

(0 That the blooded murder weaPon being the brick was recovered

at the scene of the crime which produced a positive chemical rePort.

(g) That the three teeth of the deceased were recovered from the scene

of the crime which ties in with both the oral and medical evidence',
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(h) That it has not been proven tfuough evidence that any particular
police PW's had any enmity or ill will towards the appellant and had any
reason to falsely implicate him in this case, for instance, by planting the
brick and in such circumstances it has been held that the evic-lence of the
police PW's can be fully relieui upon and as such we rely on the police
evidence. In this respect reliance is placecl on the case of Mushtaq Ahmed
V The State (2020 SCMR 474).

(i) That all the PW's are consistent in their evidence and even il there
are some conhradictions in their evidence I consider these contradictions
as minor in nature and not material and certainly not of such materiality
so as to effect the prosecution case and the conviction of the appellant. In
this respect reliance is placed on the cases of Zakir Khan V State (1995
SCMR 1793) and Khadim Hussain v. The State (PLD 2010 Supreme
Court 669).The evidence of the PW's provides a believable corroboratecl
unbroken chain of events from the time the appellant quarreled with the
deceased to the appellant hifting the deceased in the face with a brick to
the deceased dying of his injuries to the arrest of the appellant toJJre [-rrick
arrd teeth being found at the crime scene. . , - 

1

0) It is frue that an eye witness was dropped however in a case
where the prosecution has already called 2 conrpelling eye wihtesses
based on the particular fact and circumstances of this case I do not
consider the dropping of an eye witness to be of much consequence since
the prosecqtion was satisfied that it had proved its case through the 2 eye
witnesses which it had already called and the prosecution is not obliged
to call all eye witnesses just for the sake of it which would ururecessarily
prolong the trial.

(k) That the,appellant had a motive to attack the deceased berng the
dispute over the govemment plot.
0) Undoubtecily it is for the prosecution to prove its case against the
accused beyond a reasonable cloubt but I have also considereci the
defence case to see if it at all can caste doubt on or dent the prosecution
case. The defence case is simply one of false implication in that the
accused was tending his cattle at the time of the incident however he did
not give evidence on oath or call an1, DW to support his defence. Another
part of his defence was that his father was present and saw the deceased
collapse because he was intoxicated and fall on his face which caused the
injuries which lead to his death. Significantly, his father was not called as
a DW to this effect and the medical evidence found no evidence of
intoxication. Thus, for the reasons mentioned above I disbelieve ttre
defence case which I find to be implausible in the face of reliabie, trust
worthy and confidence inspiring eye witness and other corroborative
/supporfive evidence against the appellant which has not at all dented
the prosecution case.

11. Thut based on the above discussion, I have no doubt that the

prosecution has proved its case against the appellant beyonrl a reasonable

doubt for the offence for which he has been convictec{ and hereby

maintain his conviction ancl sentence and dismiss the appeal.
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72. The appeal is disposed of in the above terms
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