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IN THE HIGH COURT OF SINDH, KARACHI
Prtsettt:

Mt lustice Molnutnad Ktrittt Klnn Aglur

Mr. lrstrct: Zrilitlar Ali Sltrgi

CRIMINAL APPEAL NO.55O O}.2021

Appellants: 1)Liaquat Khan son of Daraz Khan
2)Muhammad Nisar sorl of
Nluhammad Noor H.rss.rn

through Mr. Inamullah Kh.rn,

Advocate.

I{esprondent: 'Ihe State through Mr. Mtrlramtrrr.l
lqbal Awan, Addl. Prosecrr to r

(ieneral Sindl',.

Date of Judgnrent: 73.49.2022

IUDGMENT

Molrrutrrttatl Koritn l{lttrrr ,\plur, I:- A ppellants l,i.rr,1uirt Kh.rn arrrl

iuuhar]]rl1acl Nisar '.r'erc triecl in the \krcle I Crinrir.rl I |ial CQur t ,r ( (ru|L

of VTH Acir litioual Sessions ludge (East) unclcr Crinri, \().-ll 7,i ll)10 u,/ '
6/9-C C-NS Act, T)97 registclerl .ii I'S Z.lmalr lor,':r- Krrlachi .rrrtl r iil,,

j..rclgnrcnt tlatcr.l .i1,.09.1()2t hotlr ;:icust,,.l pel's()11s ,,\'(,r'(, \'(ln\ ict,-,rl .rnti

scutencecl k'suit.:r R.l. it.r' 1,1 \ua,s L-.h..,tcl par,[irr. L,l I.s.].\'l,1ii,rn c.rclr

attcl ilt rle[.iu]l of l...ri,uttni ol lir-rt,h,rtlr \!,ere t() srrlli'r. S.i. lor l).i nr,rntlr;

llr()r'o. Iloth thc uccuse,.l r',.,r,rt also givcrr the bL,n(.lit L,i SL'ctiLrn lSl),ll

Cr.l'.C. ancl irli the sentcnces were orcloreel to run conr urrt: n tlv.

2. 'l'hc brief facts oI thc prosecutir.ru case art, tlrlt orr l,-i.()tr.](l-l(l th.,

ctttnplaitr;tnt ASI Nl;ruzurr lluss.rin rirrring patrtrllinri in tlrt, iu (r,r Ie(ri\ r:(l

s1-.] ittiorr.u.ition that t\\'() cirug pgcl1l1el'5 are tlan:poltinli ( ontr,ll).,rirrl.

charas in otto cotoll.r cat ol ',r,lrile crrlc,r .tn11 ,v\'rrt, L()i].tg lr'(,irr l\{,l.1lili

Coast .Cua;rl Chor.r,r-arrtii to\\ arLls Clhalira Goilr lielinri itr tirt : riLl L,rr,

Itettce ott sLICh j:',forlr.ttiotr thc contyrl.-, in.rnt alonrlrvith his srrlrt,rtiiir.rl,,

staff r,'achecl .rt ro.rd oppositc Chakr.r Goth near trl-.].(,\irr-r1, ].L,r.ur>:r Nr,. l.
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ancl during snap checking stopped one white color cololla car bearing

rep istration No.LWQ-2600 at about 0.145 hours, corning from coast guarrl

chowrangi in which two persons were sitting, on query tl-re pclson u,ltr

was sitting on the drivers seat disclosed his narre as Liacluat son of Dalaz

Khan and the person, w'ho u,as sitting next to driver seat clisclosed his

name as Muhammad Nisar son of Muhammad Noor Lltrssan. thc

complainant conductecl the search of saicl car in presence of luashirs ancl

recovered 9-packets of charas wrappecl with yelkxv color. t:rpt' lronr

beneath the backside seat of saicl car. The complainant therr weightt,tl tlrr:

said recovered charas through digital scale and founc{ '10 kilograms

weight of the sairl charas. From personal search o[ accusecl l.iatluat orri:

Nokia Keypad mobile phone, cash Rs.1500/- antl color copy of CNIC of

accused Liaquat were also recovered. whereas from the personal sealch of

accusecl Muhammar-l Nisar one VIGOTEL keypar.l mobile lrhonc, caslr

Its.1000/- and original CNIC of accused were recovered. Theleafter the

complainant sealed the case property viz. charas on the spot antl irrrestecl

accused persons under the mashirnama of arrest anLl recover]'. l{e also

took the car bearing registration No.LWQ-2600, into policc ctrstorlv Lrcirru

case Property and then brought arrested accused along rt,ith r.ecoverl:e{

case properties at PS where he lodgecl the FIR u/s. 6/9-C CNS Act ag;rinsr

both the accused.

3. After completion of investigation the challau rt'as submittcrl against

both the accused to which thev pleacled not guiltr,,ancl claimetl tr.ial.

4. The prosecution in order to prove its case exarninerl 05 l)rosecutior.r

Witnesses and exhibited various clocuments antl other iterns. 'fhtt

statements of accused were recorded under Section 342 Cr.P.C irr wl.rrclr

thev denied the allegations leveleel against them and clain'rct1 talstr

implication by the police as they had been pickecl up prior to their beirrl;

shown arrested in thi's case and had been fixed in tl-ris case as thev hatl

refused to pay a bribe to the police. Neither of the appelltrnts gavc

evidence on oath, however, one DW u,as called to show that one oi the

appellants Liaquat had been taken away by the police prior. his arrest in

this case.
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5. After hearing the parties ancl appreciating the evitlence L)n rccor(i?

the trial court convicted the appellants and sentenced them as set ouL

earlier in this iudgment; hence, the appeliants have filed this appeal

against their convictions.

6. The facts of the case as well as evidence produced before the trial

court fintl an elaborate mentiolt in the impugner-l juclgment clatecl
-16.09.2027 

passed by the trial court and, therefore, the same rnav rrot be

reproduced here so as to avoid duplication and unnecessarv repetition.

7. Learned counsel for the appellants argued that tht,re u,cre

contradictions in the evidence of the prosecution witnesses ancl as suclr

that evidence could not be safelv relicd upon ancl regarclir.rg; hr. alstr

stressed that no safe recovery has been made of tllo narcotic substancc at

the time of the arrest of the appellants to the time lvhen the recoveretl

substance was sent for analysis which meant that the chemical rr.pol.t was

of no value to the prosecution and as such the appellants shoultl br:

acquitted of the charge by being extended the benefit of the doubt.

8, Learned Additional Prosecutol General Sinclh has {ully supportetl

the impugnecl judgment and has submittecl that tl.re appeals are r,r,ithout

merit and should be dismissed.

9. We have heard the arguments of the learrrecl counsel for thc

appellants and learned Adclitional prosecutor Gerreral Sirrdh antl havr:

also gone through the entire evidence which has been read out by tht:

learned counsel for the appellants and the impugned juclgment with their

able assistance.

10. In narcotic cases, one of the irnportant crucial aspects is that thc

prosecution must prove safe custody of the narcotic frorn the tirne of its
recovery until the time when it is sent for chemical cxamination. lI they

fail to do so then there is a possibilitv that the narcotic substance hacl been

tampered with before it was received at the chernical laboratory for its
examination. In such like cases where unbroken chain of custocly cannot

be proved by the prosecution then the chemical repurt is of no value. In
this case the appellants were arrested bv the police on 17.06.2020 when

narcotics weighing 10-kg were recovereci from a car which the appell:urts
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were clriving. Those narcotics initiallv remained with the corlpl
until such time as he haneled them over to I.O. of tlle case.

n I lt,r t-l t

l h,.:

cornplainant kept the narcotics in his custody for a number of hours
because the I.O. was said to be busy in another case. The cornplaiulnt
ought to have immediately deposited the narcotic srrbsta.ce wr.ricrr hc h.itr
sealed on the spot in the Malkhana. In any event he hancled thc narcotic
which he had recovered frorn the appellants to the I.O. Ali Akbar, I,W_3,

who then according to his evidence placed the narcotic in the Malkhana
for safe keeping. However, trre narcotic remained in the Markl-ra.a for
more than one day. It has come in evirlence that cluring this pcriod thc
custodian of the Malkhana Abclul Ghafoor was not examinecl to pt.()vc

that the narcotic had been kept in safe custody in the Malkhar.ra ptior ttr
sending it for crremicar examination. It was admitted in the evidcnce tr.rat

the Malkhana Entry No.66 whereby the narcotics werc placetl irr the
malkhana was also not procluced/ exhibited and as such we canrrot bt,

certain that safe custody of the narcotic was maintained from the tinre it
was recovered till the time of its examination as it rnight have bcorr

tampered with. It the prosecution had called the custoclian ol Malkhau.r
Abdul Ghafoor to give eviclence and exhibited the Malkhana Entry No.(.r(r

the situation might had been different. However, basetl on particular facts
and circumstances of this case we find that the pr.osecution has not be.crr

able to prove safe custody of the narcotic form the time when it l'as
recovered from the appellants till the time when the sane was st:rrt lor
chemical examination antf as such the chemical report is of no value to the
prosecution in proving the recovered narcotic.

11. With regard to the importance of the prosecution provinu sa[1,

custody of the narcotic from the time of its recovery to the time it was scnt
for chemical analysis the same was stressed/ emphasizecl bv the Supremc
Court in the recent case of eaisar V State (Jail Appeal 5g7 of 2016) c.latotl
02.06.2022 which held as untler;

"3. We hape lrcard tlrc learned counsel for tlrc petiliottar ns tptll ts
tlrc lenrned Additionnl Adt,ocate Geniral, XbX nu,l 1rr,i,, rr,il tl,,attailable record_ nlongzdtlt tlrc impugrcd jttrlgnrcttt rpitlr tln,ir
assistance nnd obsened tltat in tlis cnie thc 

'proie,:tttiott 
ltts lrrilerlto est,nblisl, tlw sofe astody nnd snfe lronsntissiott oJ snntl,lt

pnrcels to lhe concerned lnhorntory. This ,. otrrt ltrtd ltirl rh,rt,tt itt

/



7 \73

L2. Thus for the reasons mentioned above we fincl that the pr.osecutiou

has failed to prove safe custody of the nar.cotic from the time when it was

recovered until the time it was sent for chemical analysis and as such we

find that the prosecutioir has not proved its case beyond a reasonable

I

maru1 jttdgnents tlnt tlrc representntitte sunples a.i the , ltgerl
drug ntust be kcpt nt stfc custody nnd undergo st.fb Irtutstttisstotr

ftom tlrc stage ol recouerv ttll its subnrission to llrc o.lliLt' of llr
Gorerntrcnt attthlst. Nott establishing the said.fncts tttLtuLl
cost tloubt and uould impair and uitiate tlrc conclusitteness
and reliability of the report of tlre Goaernrnett atmltlst.
Thus rendering it incapable of sr.tstaining cortuictiott.

4. ln the present case no police official was produced before the
Trial Court to report about safe custody of samples if entrusted to hinr

for being kept in the Malkhana in safe custody. Even the police offir.iai
whose belt number (FC 4225) has been mentioned by the Government
analyst in his report, was not produced by the prosecution to depose
regarding the safe deposit of the said sample parcels in the concerned
laboratory. The record reveals that the recovery was allegedly affected
on 19.08.2011 whereas, according to the report of chemical examiner,
the sample parcels were received in the said office on 26.08.2011.
Nobody from the prosecution side was produced to claim that dunng
this period the said sample parcels remained intact in his possession or
under his control in the Malkhana in safe custody. Even the prosecutiorl
is silent as to where remained these sample parcels from 19.08.2011 to
26.08.2011. ln absence of establishinB the safe custody aod safe
transmission, the element of tampering cannot be excluded in this case.
The chain of custody of sample parcels begins from the recovery of the
narcotics by the police including the separation of representatrve
samples of the recovered narcotics, their dispatch to the Malkhana and
further dispatch to the testing laboratory. The said chain of custody and
transmission was pivotal as the entire construct of the Act 1997 and the
Control of Narcotic Substance {Government Analysts) Rule 2001 (Rules

2001), rest upon the report of the analyst. lt is prosecution's bounded
duty that such chain of custody must be safe and secure because thc
report of chemical examiner enjoined critical importance under the Act
1997, and the chain of custody ensure the reaching of correct
representative samples to the office of chemical examineT. Any break in
the chain of custody i,e. the safe custody or safe transmission of the
representative samples, makes the report of chemical examiner
worthless and un-reliable for justifying conviction of the accused. Such
lapse on the part of prosecution would cast doubt and would vitiate
the conclusiveness and reliability of the report of chemical examiner.
Reliance can be made upon the judgments rendered by the three
members benches of this court i.e. lkramullah v. the State (2015 SCMR

1002), the State v. lmran Bakhsh (2018 SCMR 2039), Abdul Ghani v. the
state (2019 SCMR 608), Kamran Shah vs. The State (2019 SCMR 1217),
Mst. Razia Sultana v, the State (2019 SCMR 130O), Faizan Ali v. the
State (2019 SCMR 1649), Zah'r Shah alias Shat v
(2019 SCMR 2004), Haii Nawaz v. the State (2020 SCMR 687), Qaiser
Khan v. the State (2021 SCMR 363), Mst. Sakina Ramzan v. the State
(2021 SCMR 451), Zubair Khan v. the State (2021 SCMR 492) and Gulzar
v. the State (2021 SCMR 380)."
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doubt against the appellants and hence by being extentied the benefit of

the cloubt the appellants namely Liaquat Khan son of l)araz Khan ancl

Muhammad Nisar son of Muhammad Noor Hassan are hereby accluittecl

of the charge. The appellants shall be released forthwith unless thel' are

wanted in any other custodY case.

13. The appeal stands disposed of in the above terms
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