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IN THE I-IIGH COURT OF SINDH,
CIRCUIT COURT HYDERABAD

N{ustafa alO Clrr-rlam N,lustafa

VersLrs

'l hc Statc

Appellant : Mustafa @

Ghulam Mustafa
Through NIs. Nasira Shaikh, Arlr,ocate

UDGMI]NT

MOHAMMAD I(AIiIM I(I{AN AGHA, T.-'l'his clrr.ninal ja il

appeal is r-lirecterl against the judgn'rer-rt rlaterl 29.04.2010, passelt by

learned Sessions Juclge, Tharpalkar at Mitl-ri, in Sessions Case No.40 of

2008 (re: State V Mustafa alias Ghulam Mustafa and another), ernanating

frorn Critne No.35 of 2008, registerecl at Police Statiorr Diplo, rrntler

sections 302,34 PPC, wheleby the appellant has been convictccl u/s 302(b)

PPC and senterrcetl to suffer ir-nprisonrnerrt for life. l'le was also tlirectecl to

pay Rs.200,000/- as compensatiorr to tl're legal heirs of tl-re cieceasecl Abr{ul

Gl-rani as providecl unclcl section 544-A Cr.P.C; arrrl, in casc of non-

payment of the compensation, the appcllar-rt sl-rall further untlergo S.l for

)
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Resporrdent : Tl-re Statc Through lr4s. Sana Merlou, A.P.G. Sinclh

None present for
cornplainaut

Called Absent wrthout intinration

Date of l-rearing 16.01 .2023

Datc ol jurlimcut. 20.01.2023

Cr. jail Appeal No.S-162 of 2010
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two years. He was given the beuefit of section 3g2-Cr.p.C. Whereas the co_

accused Qasirn was acquitted of the charge.

2. The facts of the prosecution case as statetl in the F.l.R, register.etl at
P.S Diplo by cotnplainar-rt Muhar.nr.narl Soo,rar are that, co,rplainant,s son
Yousuf usecl to graze the cattle irr Gove..ure.t la.tr, wrro was beirrg
prevented by accused Mustafa and easim. On the day of incident
i.e.19.08.2008 at about 1830 hours, cornprai.ant, rris br.otrrer Abrrtrl crra.i,
Ibraliim, sl-rafi Luncl antl culla, we.e sitti,g o, the srrop .f Rabdi^o
whe'e they trietl to persuarle trre accusecr Mustafa (appelra^t) a.li rris

brother Qasi,r for rrot restrai,i,g tl're.r fro,r grazing their cattre o^ the
government land, on wrricrr accusecl persorls becarne annoyecl; tr-releafter,

the brother of the complai,a^t Abclul Gr-rani proceetrec'r towarrrs rris rrouse.

Afte, sornetirne, accuserl Mustafa auci easirtr who were armeci with
hatchets, chasec'l l-ris brother Abrlul Gha^i artl withirr their.sight i.flicteti
hatchet blow o. his heati a,tr as a result trrereof, Abcrur Gharri by r.aising

cries fell dow. on the gl.ou.cr. Tr're cor-.prai.ar1t party lushecl trrere anci
founcl the hatchet piercecl i. trre heacr of Abtlur Grra,i; whereas trre
accused left the scene. Thereafter, co,rplai'ant party boar.rlecl the ir-rjured

in a ca' to take hirn to hospital however, en routt, he succumber.l to his
injuries . Tl-ren the cornplair-rant went to p<tlice station antl lodgetl report.

3 After usual i.vestigatio, porice subr.ittccl the crra a. before the
Court concernecl anci after completi,g necessaly fo,.arities, lear,eci trial
court frarnerl charge against the accuserl/ appc,llant as u,ell as co-accused

Qasim, to which they plearled not guilty anc.l claimecl tr.ial.

4. The prosecution in orcler to prove its case examinecl 11 i,r,ihresses

a,c{ exhibited va'ious clocumcnts anrl other iter-,s. 'r'r-re statement of
accusecl was recorc.led under sectio' 342 Cr.p.C irr wrricrr he cle^iecl trre
ailegations leveled agair-rst rrirn a^t1 claimetl farse implicatio. by the porice
in collusio, witl-r trre co,rplai,a-t. The appella.t however tlici 'otexaurine himself on oatrr but cricl calr one DW i, suppor.t of his clefe,ce
case.

5. After hearing the par.tics anti appreciating the evir.ience on recorcl,
the trial coult convictecl the appefla.t a.r] se'te.ced hirn as set out e,arlier

L
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in this juclgment; hence, the aprpellant has filecj this appeal against his
convictitrrr

I

r

6 The facts of trre case as well as evicience proc'ruceci before the tr-ial
court find an elaborate r.nerrtion in the irnpugnecl judgment passed by the
trial court a.d, therefor.e, the sarne may not be reproduced here so as to
avoid duplication and urlnecessary repetitiou.

7. Leamecl counsel for.the appellant has contencled that there was an
uuexplai.ecl delay i. loclging the FIR whicrr reatr to the comprai.a.t a^t1
the police cooking up a false case against the appellant on accorurt of lanr:l

grabbi.g; that the allegeti eye w.itnesses hacl rnacie up the story on account
of laucl grabbing and were all closely relateci to the cleceasecl anrj as sucl.r

their evidence could not be safely relierl upor-r; that tl-re meclicar evicre,ce
did not support the ocurar evicie.ce; trrat,o recovery was macle {rom trre
appellant ar-rd that for any or all of the above reasons he should be

acquittecl of the charge by beirrg extenclerl the ber-refit of tl"re doubt.

8' Learned cou.sel for the cor..prai.ant was calrctr abserrt r.r,ithout
intimation despite his r-rame appearing in the cause list ancl tl_ris appeal
being a clate fixetl by cour.t. Since the appcllant hacl been in jail for over. 10
years we consicleretl that it wourrl .rt be i. trre interests of justice to
continue to keep this appeal pentling sirnply because the conrplainant,s
counsel prefen ed to rer.rrain absent without intir-nation.

9 Lea.rec'l Aciditio.al prosecuto' General sinclh has co.te.cleci that
the evide.ce of the eye witllesses is reriabre, truthful a.c1 co.fidence
it'tspiring and is to be berieved; trrat the rnedical evitlerrce matcl.recr witrr
the ocular evidence; that tl're appelra.ts r-ratcl-ret was Lecoverecl ernbecicrecl
i. the head of the deceased a.c1 as sucrr the i'rpug.et1 jucrg,re,t srroultr be
upheld arrtl the appeal be clisrnisser1.

10. I have hearcl the arguments of the learnecl counsel for tlie appellant
anrl learned Ac{ditio,ar prosecutoL cene.al sincirr a,c1 go.e thr.ough trre
entire evide.ce which rras bee. r'ear-l out by the lear,ecl counsel for the
appellar-rt, and the impugneti judgment with their able assistance anc.l

have considerecl the r.elevant law.,
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11. Based on rny reassessment of the eviclence of tl-re PW's especially

the rnedical evidence anr-1 other meclical reports antl bloocl at t[-re crirne

scene I fincl that the prosecution has provecl beyond a reasonable rloubt

that Abdul Ghani (the deceasetl) receivecl a hatchet/axe blow to his heacl

which leat{ to his cleath on 19.08.2008 at about 1830 hours at the

western/ southern sicle of the house of the cor-nplainant Muhammed

Soomar situated on the link road leacling fror.n the village Jar Jo Patan to

Village Waclhri Taluka Diplo.

72. The only questiort left before ure therefore is whether it was the

appellant who murr.lered the cleceasetl by hatchet/ axe blow at the said

time, clate and location?

13. After my reassessment of the eviclence I fintl that the prosecution

has proved beyoncl a reasonable doubt the cl'rarge against the appellant

keeping in view that each climinal case utust be decicled on its own

palticular facts ancl cilcumstances for the following reasons;

(o) That the FIR was loclged witl-r Pronlptitulle after only 30

mirrutes of the ir-rcident anrl gave uo time for the cornplainant party
to cook up a false case agaiust tl're apLrellant. 1'he ap;rellar-rt is also

narneLl in the FIR with a specific role.

(b) I fincl that the prosecutiott's case prirnarily rcsts orl the

eviclence of the eye witnesses to the multier of the cleceasecl autl
whether we believe their evirleuce whose evitleuce I shall consicler
in detail below;

(i) Eye witness PW 1 Muhammed Soomar. He is the
cornplainant and brother of the deceased. Accortiing to his
evitlence on 19.08.2008 at 6.30prn he was sittirrg at the
parchune shop of Raclclino along with the cleceased, Ibrahim,
Shafi Ivluhammerl antl Culan Parlhel when the appellant
anrl co-accused Qasirn carne thei-e lt,ith hatchets who l-re

c-lirectecl not to touch his son Yousuf r,vho was grazing cattlc
in the jungle which annoyerl the appellant anrl his co-
accused. His brother the rleceaserl thcrr proceeclcd l'rot.ne

who rvas followell by the appellant antl the co-accusctl. Ile
saw the appellant cause hatchet irrjr-rries to tl-re heacl of tl-re

r,leceased whilst being helcl by Qasim both of rvhorn then lar.t

away. The hatchet lemainecl in the hearl of the tleceaserl. I-lis
brother's Shafi, lbrahim antl Ghulam also alrivcrl. I-le shifteci
his blother to hospital rvho cliecl on thc way.

From the evit{ence it transpires that this witness is relatccl to
the cleceaseel howevel no enmit)r or dispute has been proven
between the eye witness and the appellant except a balcl
allegatior-r that the cornplainant wanter,l to acquire the lancl

,
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of the appellant's granclfather. n,ho was not exantinetj as a
defence witness in this respect clespite being alive aurl thus
his mere lelationship to the deceasecl is no riason to cliscar.cl
his evidence which has to be juclgc,tl on its own worth. In
this lespect r.eliance is placer-'l orr tlie cases of Arnal Sherin v
The State (PLD 2004 5C371), Dilclar Hussain v Muhammad
Afzaal alias Chata (pLD 2004 SC 663).

This eye witness was also relatec.l to the appellant ancl knew
him before the ir-rciclent which occurrecl ni O.:0pn., ir-r August
when there woulcl havc been sufficient light to iclentify the
appellant especially as tl.rey Iiacl just spolen at the nealblr
shop. The incident occur.retl ,1uiie close to hirtr anrl thus
thele is no case oI nristaken iderrtitl, arrcl no neerl to holcl at.r
iclentification par.acle in order.to cletemrine thc iclentity of
the appellant. I{is presence at the scene of the incir,leut is
corloboratccl by PW 2 Shafi Muharnmerl, pW 3 Ibrahir.n ancl
PW 4 Culan.

Tl-ris eye witness was not a chance witness as he lived in the
alea ancl harl every reason to bc witl-r the cleceaserl ancl his
brothers at the time of thc inciclent. I-le gave his 5.154 Cr.pC
staternent within 30 mirrutes of the inciilent which was not
significantly implovecl on cl-rring his eviclence. FIe namecl
the accusetl in his FIR alor-rg with the other c1,g witnesses. Lle
gave his evitlence in a natural lltallnct altd was not rielttetl aiall during cl.oss exiirlliltatron aud as such we fiucl his
evir.'lence to be reliable, trust wortltv anrl confirlence
inspiring anrl bclieve the sat.r-rc. especially in respect of tlte
identity of the appellant who hit tlie clecc.aserl over the hearl
with a hatchet.

We can convict on tl.re evitlcuce of this c.ye witness ;rlone
tl'rough it r,voulci be of assistance by n ay of caution if there is
some corroborative/ supportive er,iclence. Itr this respect
reliance is placecl on the case of Muhamntad Ehsan v. The
State (2006 SCMR 1857). As also founcl ir-r the cases of
Farooq I(han v. The State (2008 SCMR 917), Niaz_ucl_Din
and another v. The State ancl another (2011 SCMR 725) anci
Muhammad Ismail vs. The State (20i2 SCMR 713). That
what is of sigr-rificance is the cluality of the eviclence an.i not
its qualttity ancl in this casLr we firril the c,r,iclence of this sy1.
witrress to be of goori quality anll believe. tne some. t,, tiiis
case however there is more than olle eye witness.

(ii) Eye witness pW 2 Shafi Muhanrnrecl. FIe is also abrother of the deceasecl. FIis evitlence corrobor.ates I,W 1Muhanrmed Soonrar,s evitlence in all uraterial r.espects. He
is uameri in the FIR as an e),e witless aptl |is evitlence is rrotnraterially improvet{ froi-n his S.161 anrl S.164 Cr.pC
statelnents. fhe satne consicler.atiorrs apply to his eviclence as
the eviclence of pW 1 Mtrhamnred Soonrai. .

(iii) Eye lvitness pW 3 Ibrahinr, Fle is also a brothc.r. of the
cleceaserl. I-lis eviclerrcc corroboratcs IrW 1 Muhanur.red

t
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Soomar ancl PW 2 Shafi Muhamrrred's evider-rce in all
material respects. FIe is nametl in the FIR as an eye witness
arrd recortled his 5.161 Cr'.PC statement arld 5.164 Cr.PC
statements promptly anrl no material irnprovemelrts wele
macle during his evitlence. The sat-ne considerations apply to
his evitlc,nce as the evidence of PW 1 Muhammed Soornar
antl PW 2 Shafi Muhammed

(iv) Eye witness l'W 4.Ghulan.l-lc- is also the blother of tl-re

cleceasctl. Ilis evitlence corrolroratcs I'W 1 Muhammed
Soomar, PW 2 Shafi Muhar.nnted and I'W 3 lbrahim's
ei,i,-lence in all r.naterial respccts. FIc is uar.nctl iu the FIR as
nu eye r,vitness antl rccoltiecl his S.161 Cr.PC statemerrt
pror-nptly aucl no u-ratelial iirrg,ror,1111q,11s r,vcre. r.natle tlurir.rg
his eviclerrce. The same corrsitlela[iorrs appl1, to lris cvirler.rce
as the eviclence of PW 1 Muhammed Soontar, PW 2 Shafi
Muhammed and I'W 3 Ibrahim.

Thus, based on otrr believing the evidence of the 4 eycrvitncsscs
what other supportivdcorroborat ive nraterial is there against the
appellant? It being noted that corroboration is only a rtrlc of
caution aud not a rule of Iar.v. ln this respcct rcliance is placed on
the case of Nluhammad Waris v Thc State (2008 SCNIR 7U4)

(c) That it cloes not ap;real to logic, comr-rrorrsense ol reason that a

leal brother woulci let the rcal rrulclerer of real brother get aw.ry
scott free ar-rc1 falsely implicate an innocent person by way of
substitution. ln this respect leliance is placerl orr the case of
Muhammed Ashraf V State (2021 SCMR 758)

(c1) That the medical eviclence anrl r.ncclical leports as cliscussecl
above fully support the eye-witrless/ prrosecution evicience. It
con{irms that the eleceaseri tlierl fror-n a blow to lris hearl lrorn a
shalp cutting instrurnent which was actually rerroved from his
heael and giver-r to the police after the post ntortcrn of the cieceased
stainecl with human bloocl as per cl'rernical l.eport lvhich lnurder
weapon matches that whicl-r the eye wituesses saw the appellant
kill the deceased with.

(e) That it l-ras rrot been ploven through evicleuce that any
particular police PW's harl arry enmitl, or ill will towarr,ls the
appellant ancl hatl lto l'easoll to falsely implicate him in this casc
and in such circumstances it has been helcl that tlre eviclence of the
police PW's can be full1, relietl upor-r ancl as such lve rely on the
police evidence. In this l.espect relialtce is placecl on the case of
Mushtaq Ahmed V The State (2020 SCMR 424).

(I) That all the PW's arr. collsistent in their eviclence and evclt if
there ale sotne contratlictions in their evitlcrrce tvc consicler these
contratlictions as r-uinor in nature anrl not matcrial antl certainly
not of such materialitv so as to effect the prosecutioll case and the
conviction of the appellant. In this r.espect roliance is placetl ou thc
cases of Zakir I(han V State (1995 SCMR 1793) arrcl I(haclim
Httssain v. The State (PLD 2010 Supreme Court 6(19).The eviclence
o{ the PW's provides a believable corroboratecl unbroken chain of
events frorn the tirne the appe[lant got arrnoyecl witl-r the cyc

Pay,c of 7 6

r

\\

,



!5

i

witnesses to him fotlowing the tleceasecl aurl the appellant
rnurdering the deceasecl by hitting hir.r'r over the heacl with a

hatchet to the arrest of the appellant to thc chenrical report finciing
the hatchet to be Lrloocl stained.

(g) The fact that the co-accuserl was acquittecl is of rro help to the
appellarrt as thc evicience against the appcllarrt actually r.uurcleriug
the rlcceased was far strongel' although the State scems to havc
been lethargic in not filing an appeal agairrst actluittal in the case of
the co-accusecl.

(h) Uneloubterlly it is for the prosccution to prove its case agaitrst
the accusecl beyoncl a reasonable cloulrt trut lve have also
corrsiderecl thc clefence case to sce if it at all can caste cloubt on or
rlent the prosecution case. The tlefence case is simprly one of false
implication by the cor-nplainant party in collusion with the police scr

that the complainant palty can grab t[-re lantl of the appellant's
grand fatl'rer. This was a bald allegation arrcl the grandfather who
was still alive at the tirne lvas not even callecl as a defence witness.
The appellar-rt rlicl not give evir,lencc orr oath anel the or-re DW he tlicl
call was in essence a charactc.r witness. Thus, for the reasons
mentionecl above we rlisbelieve the tlefence case in the face of
reliable, trust wolthy ancl conficlencc inspiring eyc witness and
other corroborative /suppoltive evirlence against the appellarrt
wl-rich has not at all clentetl the prosecution case.

74. Thus, based on the above tliscussiorr we have rro doubt that the

prosecution has provetl its case against the appellant beyontl a reasonable

doubt for the offence for rt,hich he l'Las been convicteti arrtl hereby

maintaiu his conviction anrl sentence ancl tlisn-riss the aprpeal.

15. The appeal is tlisposctl of in the above telr.ns
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