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IVlr. Sa1lad Hussain Chandio, Advocate for appellant.
Ms. Sana Memon, A.P G for State.
Mr. Abdul Hameed Bajwa, Advocate for complarnant

Appellant is present on bail. lhave heard the leained counsel for

appellant, Iearned A.P.G for State and learned counsel for the

complainant. Reserved for judgment
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IN THE HIGH COURT OF SINDH, CIRCUIT COURT HYDERABAD

Cr. Appeal No.S-202 of 2004

Jan Muhamr-nacl

Vers us

The State.

MOHAMMAD I(ARIM KHAN AGHA J.-This criminal appeal 1S

directed against the judgment dated 26.1O.20O4, passed by the

learned Ist. Additional Sessions Judge, Dadu, in Sessions Case No.8O

of 2003 (re: The State V Jan Muhammad and others), emanating from
Crime No.B of 2003, registered at Police Station Bhan, under section

302 and 34 PPC, whereby the appellant has been convicted u/s 302

PPC and sentenced to suffer imprisonment lor life. He was also

directed to pay fine of Rs.50,000/-; and, in case of non-payment of
the said fine, the appellant shall further undergo S.l for O6 months.

The fine, il realized, was directed to be paid to the legal heirs of the

deceased. He was extended benefit of section 382-Cr.P.C. Whereas the
'1.)

Appellant : Jan Muhamrnad
S/o Ghulam Muhammacl
(preserrt on bail)

through Mr. Sajjacl Ahmecl Chandio
Aclvocate

Respondent : The State through NIs, Sar-ra Mernorr, A.P.G. Sindh

Compl3i1ln1 : Muhammacl
Essa

through Mr. Abdul Flameed Baju,a
Advoca te

Date of healing 20.02.2023

27.02.2023Date of judgment
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.On 30.01.2003 at jlO0 hours, Complainant Mtthammad Essa
Son of Mulla Muhantmad. by caste Jamali, Resident of uillage Khair
Muhammad Jamali raruka sehwan appea,red. at polici station Bhqn
and got his _report lodged wherein he siitea that theg are three brothers
amongst which Manzoor Alt is third number whose-age is about 22/23ttears and he resides u,tith him and. their surueA land ls adjacent to iheir
houses near uillage Khair Muhammad Jamali. on 29.oi.2003 thecomplainant's brother Manzoor Ali had gone to tuater the lar-Ld, andafter hauing meals they all were sleepiig tutth famity mentbers. At
about 5-00 am theg hearcl cies from their-rctncr, on thctl, cctntprainant,
his cousin Ali Murad son of chhatoo KhcLn ancl l\,rtthamntacl Achctr son
of Haji Phei' tuho also resicre near complaina,t's ltotLse, carne oti ancr
went towards their land. The complaitant had. torch which he Jlosttedtou'*rds the side uthere from the cies were heard, tuhere they s'aw fourpersons running from u.tater course towcLrds Western 

-side. -,l 
le

Complainant paftg gaue them Hakals to stop but alt the four persons
stanled ,running fast. T'he Complainant partA chasecl them uien they
reached near the trees of Babul at tuater coris" they satu on the light if
Torch that one person was lging insid-e the r,uater course. The
Complainant party went near him and. saw on the torch light and.
identified him to be Manzoor Ali, the brother of the Complainanl., whose
neck utas cut below left ear and tuas deacl. Then the compLainant pany
became assured that the four persons who were seen on torch light and
tuill be recognized on seeing thent again, haue kilted" Compliinant's
brother Manzoor Ali, who tuas taking turn of water, with sharp ed.ged
Lueapon. Then Complainant leauing aboue named_ uitnessei at the
dead bodg of his brother Manzoor Ali, came home to infonn his uncle
Arz Muhammad, who had gone to Mela of Haji Shah. 

-He 
cante after

some time and the Complainant told hint all the aboue facts u-tho
aduised the Complainant to lod.ge report at police Station. Then
Complainant proceeded to police Station and got his report lodged"
against four unknown persons. ,'

co-accused Meenhon, Gul Hassan and Shah Mul-rammacl were
acquitted of the charge while exte,ding them the benefit of the doubt.

2. The facts of the prosecution case are as under:_

3. After usual investigation police submitted challan before the
court concerned and after completing necessary formalities, learnecl

trial Court framed charge against the accusecl/ appellant as u,ell as

the co-accused, to which they pleaded not guilty ancl claimecl trial.

4. At trial, the prosecution in order to prove its case examined 09

witnesses and exhibited numerous documents ancl other items. The

statements of the accused were recorded under sectio n 342 Cr.p.C

whereby they denied the allegations leveled against them and claimed

their false implication by the complainant on accoLlnt of political
victimization.

t
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5. Learned triar court after hearing the rearned counser for the
parties and evaluating the evidence available on record convicted and
sentenced the appellant Jan Muhammad, as stated above; however,
acquitted co-accused Meenhon, Gul Hassan and shah Muhammad.
Hence the appellant has liled this appeal against conviction.

6. Learned trial court in the impugnecl juclgment has already
discussed the evidence in detail and there is no neecr to repeat the
same here, so as to avoid duplication ancl unnecessary repetition.

7. Learned advocate lor the appellant has contendecl that the
appellant is innocent and has been farsely impricated in this case due
to political enmity; that there was an unexplained delay in lodging the
FIR; that all tl-re material prosecutior-r r,vitnesses are interested; that
the evidence against the appellar-rt is shaky ancl full ol cor-rtradictions
and cannot be safely relied upon; that tl-rere are no e1,e rvitnesses and
the so called eye witnesses cannot be safel_y relied ancl at best it is a
case of last seen evidence; tl-rat the clagger rvas foisted or-r rhe

appellant by the police and for all or any ol the above reasons the
appellant should be acquitted by extending l-rim the benefit of the
doubt. In support of his contentions he placed his reliance on the
cases ol Muhammad Mansha V The State (2018 SCMR 772), Mian
Sohail Ahmed and others V The State and others (20 19 SCMR

956), Kamal Din alias Kamala V The State (20i8 SCMR S77),

Muhammad Afzal alias Abdullah and others V The State and
others (2009 SCMR 436), Tariq Pewez V The State (1995 SCMR

1345), Sardar Bibi and another V Munir Ahmed and others (2017

SCMR 344), Khalil V The State (20 17 SCMR 960), Abdul Rahim V
Ali Bux and 4 others (2017 PCT.LJ 228), Shabbir Ahmad and others
V The State and others (2020 PCT.LJ 45), Noor Muhammad V The
State and another ( 2O2O SCMR 1049), Muhammad Ashraf V The

State (2012 SCMR 419), Muhammad Adnan and another V The
State and others (202 1 SCMR 16), Muhammad Asif V The State
(2017 SCMR 486), Noor Muhammad V The State and another (2O20

SCMR 1049), Mst. Tasleem Bibi V The State (2011 SCMR 1215) and

Muhammad Asif V The State (2017 SCMR 486). -I



4
)9e

8. Learned Assistant prosecutor General Sindh as well as the
learned counsel for the complainant r-iave rralf heartedly supported tr-re

impugned judgn.rent.

9. I have heard the arguments of the learned counsel for the
appellant learned Additional prosecutor ceneral sindh and the
complainant and have gone through the entire eviclence which has
been read out by the learned counsel for the appellant, ancl the
impugned judgment with their able assistance anci have considerecl
the relevant law including the case law cited at he bar.

10' Based on my reassessment of the evidence of trre pw's especiall,
the medical evidence and other medical reports and blood at the crime
scene I find that the prosecution has proved beyond a reasonable
doubt that Manzoor Ali (the deceased) received blorvs from a sharp
instrument which lead to his death on or abourt 30.01.2003 at about
0500am on the lands of Muhammed Issa village I{hair Muhammed
Jamali, Taluka Johi.

I 1' The only question left before me therefore is whether it was the
appellant who murdered the deceased by a sharp cutting instrument
at the said time, date and location?

12. After my reassessment of the evidence I find that the
prosecution has NOT proved beyond a reasonable doubt the charge
against the appellant keeping in view that each criminal case must be

decided on its own particular facts and circumstances for the
following reasons;

(") That the FIR was lodged with a delay ol 6 honrs. Although
this delay is not that lor-rg based on the particnlar facts and
circumstances of the case it puts me on caution. I'his is because
after the murder of the deceased tl-re complainant instead of
going to lodge the FIR went to his hourse and rn,aitecl for the
return of his uncle Arz Muhammed before lodging the FIR. The
complainant was 25 years of age and there is no logical reason
why he had to return to his home and discuss the matter with
his uncle Arz Muhammed before he loclgecl the FIR as such this
delay in lodging the FIR has not been adequately explained.

(b) That the conduct of the complainant does not seem to
appeal to logic, reason or common sense as insteacl of taking his
dead brother straight away to hospital he returned home

,
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allegedly leaving two pW,s looking after it to discnss the matter
with Arz Muhammed.

(c) That there are actually no eye witnesses to the murder of
the deceased. Instead there are three alleged eye witnesses the
complainant, PW 4 Muhammed Archer ..,J pW 5 Ali Murad who
only state that they saw three persons running away after they
heard cries and then found the dead body of the deceased. So at
best it is a case of last seen evidence.

(d) I find that the prosecution case primarily depends on
whether I belie'e the evidence of the so caired eye-witr-rlsses and
more-. importantly r,vhether they have correctiy identified the
appellant as one of the person,s they "^* .rr-l.,i,.rg away with a
dagger .As such I will consider the evidence of each eye witness
in turn.

(i) PW I Muhammed Issa. He is the complainant in
the case and the deceased is his brother.
According to his evidence his brother had gone to
irrigate his lands u,hen he u,as au,ol<en from his
house at 050oam when l-re heard cries. pW Archer
and Ali Murad urho were his relatives also rvoke ttp
and came with him. He u,ent outsicle ancl in the torch
light saw the accused runr-rir-rg a\\,av n,itl-r his
unarmed co-acclrsed. He sau, on the torch light that
l-ris brother had sustainecl knife injurl, on l-ris neck
and was dead. He left the aforesaid PW's over the
dead body i,vhilst he returned home where he u,aitecl
for his uncle Arz Muhammed to come home before he
lodged the FIR.

a

Tl-re first point to note is that it was Sam in the
morning in January when it rvas dark and hence tl-re
need for the torch. The complainant states that he
saw the appellant and tl-re acqr-rittecl co-accused
running a\^/ay and that the appellant had a l<nife
lrom about 25 leet by torch light. This would
therefore have been onl-V a fleeting glar-rce. What is ol
significance holvever is that the contplair-rant knew
the appellant and co-accnsed from before horvever he
inexplicably does not name the appetlant or any of
the acqtritted co-accused in the FIR which he lodges
against 4 unl<nown persons and simply says that he
could recognize them if he saw them again. He
obviously gives no specific role to any of the accused
as he does not name them or even mention that the
appellant hacl a knife. The torcl-r was never recovered
and as such there is no proof of any source of light
dr-rring this fleeting night time incident. He gave no
httlia of any of the four urrl<nown persons in his FIR.
The importance ol giving an advance
hulia/ description for the plrrposes of an
identification parade to ensr-tre that it is not a case of
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mi staken identity has been stre ssed in the case of
Javed Khan V State (2017 SCMR 524).

It is true that he later picl<ed out the appellant at an
identificatior-r parade however rvithout a prior hulia
the correctness of the identification .urr.rot be safelv
relied upon keeping in vierv that the he saw thl
appellar-rt only fleetingly via a torch light in darkness.
Even o.ther wise he gave the appellant no specific role
r'vhen he identified him at the identification paracle
and it is rvell settlecl by nou, that under these
circumstances the identification cannot be safely
relied upon. I r-r this respect reliance is placecl on the
case of Kamal Din alias Kamala (Supra).lt rvas alsoa joint identification parade which has been
de.precated by the Supreme Court. In this respect
reliance is placed on the case of Sohail Ahmed
(Supra).lt would also appear that the complainant
has rnade disl-ronest improvements lrom his FiR and
actual evidence in terms of u,ho con-rmittecl the
offence especially as he knew the appellant from
before and names other pW,s who I fincl u/ere not
even witl-r hi as discussed later which also leacls me
to the find the evidence of this eye u,itness unreliable
especially in connection with the correct
iclentification of the appellant as one of the persons
\,vhom he saw running arvay lrom the crime scene. In
this respect reliance is placed on the case of
Muhammed Mansha (Supra)

As such since I find that tl-re complainant has not
been able to correctly identify the appellant as one of
the person's he saw running away ancl as such the
doctrine of last seen evidence is of no relevance to
this case-

(ii) PW 4 Muhammed Achar and pW 5 Ali Murad are
both related to the complainant and the
deceased. Both corroborate the evidence of the
complainant. Once again despite knowing the
appellant astonishingly neither of them name him
in their Section i 61 Cr.pC statements which
according to them were given on the next day rvhilst
according to IO PW B Gul Muhammed u,ere recorded
6 weel<s after the incident. No hulia is giver.r ir-r their
Section 161 Cr.PC statements of the accused nor the
lact that he .n,as carrying a l<nife. During tl-re
identilication parade held by magistrate pW g
Mehmood Ahmed he states that pW Muhammed
Achar informed him that that he rvas r-rot present at
the time of the incident and had come to l<now about
the incident on telephone whiist pW Ali Muracl sated
that he heard about tl-re inciclent from the
complainant on the telephone at 9am from

,
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Hyderabad. This is recorded in the memo oiidentification. Neither of these pW,s rvas able ro
1;coSnile the appellant in court. a" 

"r"f,Jfi,_,d tharthese witnesses were not even present at the time oithe incident and discard their eviaencl u.,l"plu". ,.,oreliance on it. The tact thar th. ;;;;t.];Int statedb.e|?re 
lhe magistrate thar no witness was with himat.the time of the incident further cas.".ilrl, on hisevidence.

Having come to the concltrsion that the identification of theappellant is in doubt the matter 
""Jl-rr"r. ho*,"u.. I *,ould alsolike to point out a few other a""U," 

"ti""f_,; h-;r. observecl.

(e) That the medical evidence does not full_y support theprosecution case as according to the UiO pW 3 Dr.Abctr-rlHammed rhe accused was alleledly in sleeping condition u,henhis throat was cut which is ;;;A;';;; liifr" p.o".".,tior.
(0 That the recovery on pointation of the daggerappellant is doubtful as it was .""orairrg to the IOoutside his house where anyone coulci have put it.
(g) No torch was ever.recovered to prove that there \vas an)rlight available durins this incident *f,i.,, o"".rrred under coverof darkness.

13. It is a golden principle of criminal jurisprudence that the
prosecution must prove its case against the accused beyond a
reasonable doubt and that the benefit of doubt must go to the

by the
placed

accused by u,ay of right as opposed to concession. In
reliance is placed on the case of Tariq pervez V/s, The
scMR 134s).

this respect

State (1995

rmpugnecl

who is on

14. Thus, for the reasons discussed above, I find many doubts in
the prosecution case and by extending the benelit of the doubt to the
appellant the appellant is acquitted of the charge, the
judgment is set aside, the appeal is allowed ard appellant
bail bonds stand discharged and he is free to go.

15. The appeal stands disposed of in the above terms.

JU -) ),- t 1vL f 
.J3


