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MOHAMMAD I(ARIM I(HAN AGIIA, I:- Thc Appellant Syer.l

Mushtaquc l-lussain Shah alias Shah Jee sf o Raza Shah has filcd this

appcal against thc judgmcnt passcd by the Anti-lerrorism Court No.Xll,

Karachi dated 29.0X.2022 in Spccial Casc No.A'77 o{ 2A74 arising out o[

F.l.lt. No.75tl/20"12 tt/s.302/324/,127/379/ 3,1 of thc Pakistan Pcnal Cotlt,

Ifi(rO, rearl rvitlr seclirtn 7 o( tlrc Anli"lerrorisnr Act, 1997 rcg,islerctlat 1t.5.

Slralr l;rtif 'lirwn, Kirraclti rvhcrct:y llrc np;rcllartl rv;rs cottvictttl ut/265'

ll(ll) Cr,l'C antl lentcncctt to lifc inrprisotrtrtctrl U/r. 3(,2(t) I'l'C.

Apptrllnrrl war furlltur cottvlclcd U/s. 265-l l(ll) Cr.l'C ,rtttl rcnlunccd

U/r.7(ll(al A'IA, lr97 tu [{.1. for lifu rvith firtc of [(r.2,(X),(XXl/- (l(u;t'rs
'rty(, lrr(\) rur(l ilr ratr of f'rllttrr.lu 1r,ty lltt'littu, lrt'rlr,tll rullcr ttrurr'(lfr

nrurttltr 5.1.

2. llu. lrrir,l lrtrlr ol lltt,]rru.,r,t'ttliott e,ttt'.t\ lr('r l;llt,rrt, llt,ll ott

7t) lZ7$12, r orrrlrl,rin,utl Syrtl I(iz.rv,rrr I Iurulrt ,rkrnlirvilh lrir rltk,r brolltt.r

51'rll Atlrar I lutrairt, ynunlir:r brollrcr Syul Muz.rlrir I lusrain antl ,'r.rv.rnl

lr'lujahitl llurrlilr tvar rclunting lo hir ltolttc fruln Crcsrt 'lirwn, Shah

lrairal Colorty via 'l'oyota 
I lilux, of black color ltavinl; regittratirrn

,

' ' 11 61n1t I la1 I

I

J

IUDGMENT

I



I

I

No.lliA'?ll17, u'ltlclt wns lx.in1', rlrivorr try lris yottn,!cr lrrolht'r Mtrzahir

Ilttqq.titt. ()rt (rottl rt.,rl his r,klt.r lrrrrllrt,r Sycrl r\lhar Ilussain antl rtrt back

rr',rls lr'lui,rlrirl ,rrrrl corrtlrlrrirralrl rvt,r(. sillin11. t\l a[:<trtl 19,15 ltours, when

lltrl' lurnr'rl lo rlrt'cl lurv,lrrl,i llrr'lr lrousr. f rolrr Naliortal I lilllrrvay,

rttthlt'ttlr' utt ltl'o ntolot't'1,r'lt'n fnttr rttrkttorv,t lxrrson,i arrirrcrl lrl llrcir

lcltillc, lrrt ttltlt'lr lrix lrrollrt.r rlrrlrlrrl llrr. vr.lrick,,'l'lvo arcrtqt:tl pcrsons

lirrl tlrrtttt lnrttl 1l1u|t' 1t(tlrtrC),(['.] otl(r pf llrr'r1 rvfl,r willt rrrufflgtl facp

It,tr ittl'. lttrr ltlrlrtl,r lrr lris lxrllr harrtls, lvllt'rcis ollrcr lvas lrrrltlinlr, onc

Iishrl ,tr rtcll irt ltis lrtrrrl,'l'lrcrr lrolh o[ lht.rn starlctl firinll uprrn

r\rllll!l,litl,!l!t lt,trl), ryilI irrlcrrti()1 t(! c()tlplit tftCir mprrlcr, in rcsyIt rrf such

lirirt1l, lrrrllcts \\'r'r'r, hil (ftl lhc vclricle, tluc trr rvhich it'.s fr<lnt mirror brokt:

,tntl lt{ui.tltirl llussain savccl his lifc by lyilrg irr.sirle thc vehiclc. In

rt'tnli,ttiott .rrttl sr.lf-tlcfcnsc his lrrotlrcr Syecl Athar I-luss.rin got clorvn

lrotlt [ltr-'r'tlriclc rvlrilc nrakiug fircs upotl accuscc'l persons from his 9mm

Pislol, tlut: lo rvhiclr rnufflcd face accusecl fell cl<llvn, whereas other

.'lccus('(l l)ursons succccded to flee alvay on mrttorcycles. Then

contplaitraut anc{ Mujahid got d<lwn from the vchicle ancl salv that Sved

Athar .rtlcl Syqd Mttzahir Hussaitr werc injurccl. I1 the rncantime peoplc

gathcrctl thcre ancl imrncdiatcly shiftccl his injurctl brothers to Agha Khan

I'los1:ital, rvlrcre his brother'Syed Athar Hussain cxpireel ancl Itis brother

51'cd N'tuzahir l{ussain rvas injurecl due to recciving injuries on tris ribs.

'l'hcrr hc slriftetl thc clead bocly to Jinnah hospital, rvhere police official of

policc Chon,ki Khuldabatl arrivcd, wlro prepareel nretrto otr his pointation,

upon tvlticlt hc ancl his brother Muzahir Flussairr put their signatures.

Policc rrfficinl aftcr conrplcting proccctlirrgs U/s.17a Cr.P.C, hanrlctl ovr:r

tlrc dc.rtl lrotl1, frlr frrrrcral. I-lcrrcc, I;lll lvrrs krtlgctl against .rccusctl

l)('r\(r,r5, tu llrt. ;tltnt,c cl'ft.ct,

i Afk,r nrru;rL,littrt of irtvcstlgatlon chirrgc rvas franrt:r.l against the

.rP;rrllarrt alrrl lrir crr-,tcclrsr,,tl Wirrlas n,ho lxrtlr [rleirtl rtot gtrilt"\' .1ll(l

t l,rinrrtl lri,rl.

{. lltt'1rro;t'rttliutt itt rtrrhr lo l)r()\,o its c,rsc c\rlluinr'(l l5 rvitnt'sscs

and sxlribitt'rl r,,tlittttt, tltruntr.nts,rrrrl rrllrt,r itcrns.'l'ltr.'st.rtcurcrrt of thc

appr"'llartt .lnrl (o-.rccusetl rvurt: rccorrletl rrntk'r Scctiorr 342 Cr,P,C.

r$lterebl' tlrr:y' tlt'niutl lhc allellations levclctl agairut lhcln horvcvcr,
t
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ncitlrcr llrr. a;r14llxnt n6r fuiq co.arruscrl gavc (,vi(l(,ncc on oalh or callcd

any I).tV. ilr tttl'rp1lp1 pf thllr rleft,lr1Cilqr,.

5. Aflt'r n[prt'r'l,tlln11 lho cvhlclrcr oll rccorcl, lhc tearncd trial Courl

rttllvlt'lt'rl ,ln(l (onl('t'rct.rl llu. n1r;x,llntrt flq stl orrl ('flrli(fr anrl hence, lhe

rrl!p1rll,11q1 h,r,i lll(.rl llrls n;r;rcnl nllnlrr*l lrlq corrvlcllon nn<l scnlcnce. The cc.r-

rlr\ tt!.t'rl \Vilrlrl* llrnvt'vt'r rvns ncr;trlllcrl of tlrc char1lc, 'l'hr: Slalc did nnt file

attt' ,rppt'.11 ,r11.rirrst lris ncr;ulilal nrrtl thc cornplalnants nppeal against his

acqttitlal rvfls dislnlsscd for n()n proscculion anrl no restoraticln

a|Pl i1';11i,'tt't rvas f ilcrl.

(r. 'l'lrt' fncts of tlrc casc as wcll as eyidcnce produced before the trial

court fintl an elaboratc mention in the impugned judgment dated

29.A3.2022 passccl by the trial court and, thcrefore, the same may not be

reproduced he're so as to avoid duplication and unnecessary repetition.

7. Learrred counsel for the appellant has contended that the evidence

of the eye witnesscs cannot be safely relied upon especially in terms of

correctly recognizing the appellant as it was dark and there lvas no source

of lighq that the identification parade of the appellant was not carried out

in accordance with the law and thus could not be relied upon; that there

$,as no other evidence against the appellant and that the appellant be

acquittcd of the charge by being extended the benefit of the doubt. In

support of his contentions he placed reliance on the cases of Meero v. The

State (2021 Ir. Cr.Lf 123n, Farooq Ahmed v. The Srate (2020 SClvlR 7g),

Msl. Rukhsana Begum and others v. Sajjad and others (2017SCMR 596),

llahar v. Thc Crown (PLD 1954 Federal Court 77), Mtrhamnrad Idrees

and anothcr v, Tlrc Stnte nncl othcrs (2021 SCMR 612), Tariq pervez v.

Thc $lalc (1995 SCMI( 13.15), Fayyaz Alrmad v. Ttre State (2017 SCN,IR

2026), chularrr Ilussnln nncl othcrs v. Thc statc an<l others (pLD 2020

Suprr:ntt' C.urt 61), l.al I(han v. Thc statc (2006 scNlti 1ti{6),

Multarrrrnarl l'arvet. rrrrl olhcrs v, Thc slatc antl othcrs (2007 scN{R 670)

antl l'aloo,rnd nnolhcr v, Tlrc Slale (2012 MLD 1358).

tt. l,qanrctl All(j atrrl tuarncrl corursul [ol thc conrlrlnin,rnt [rlac,ltl
rcliancc orr llre, irnlrulilrctl judlpnerrt. 'l'hey placcr.l rcliance tln thc case o[

Arrsar antl olhcrs v,'fhe State (2023 SCMI{ 92g).

I
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9. lVt ttnVc ltt,tftl tlrc irrglrmcrrl.q trf lhc lt,trnt'tl Cottnscl fOr thc

il|fr6lt;111 .rs \v(,tl fls lt,lntt:tl Arlrtillorrnl lrrost'cttlttr (lt'nt'ral Sintlh and

It'.rtttt'tl (outNt'l ftrr lltt' coltlltlallnillll, lltrtlt' throtrlllr lltc t'nlirt' cvitloncc

rrhlclt ltrtsfrr.trl rt.rtl otrl [r1, lltt, lt,tnlt.rl Cttttllst'l (ltr lltt'nrrcllant, antl tltt'

ttrr1rt11,111'.1 jrrrllirttt,rtt rvlllt thelr ittrlt' lsslslnttct' ttllcl ll,tvc consitlcrctl lht'

tr'lt'\'.1lll lrrrv lttclttrllllll tht'c.'ls(! ltlll' cilctl rrl llttt birr,

10. At tlrt trutstt lrnstr.l ort tlrr: [1r()$r,cuti()t1 cvltlcnco nntl in particular

tlrt, ulttlic*ll tyitlcrrcc q,c (iltl tlrat ttrc prtlsccutiott ltas provctl bcyontl a

r*rs(rr1,ttrk rloutrl thnt on 29,12,12 nt ntrout 7'45prn nt turning strect'

Gttlsltrltr Socictl' t'tt.nr Nntiotrnl l-lighway road lvlallr Karachi deliberate

firing rfas rnaelc on Rizrvon l-lussain, Syct{ Athar l-lussain ancl syecl

\lazahar Hussain nhictr resultetl in the nrurclcr of Athar Hussain (the

tLxt'ascrl) antl fireartn injury to Mazahir Hussain'

ll. The orrll'tluestion left before us therefore is who murdered the

clcccaserl by firearm at the said title, date and location?

12. After our reassesslnent of thc, eviclence lve finct tllat the prosecution

has NoT provecl beyonc{ a reasonable cloubt the charge against the

appeltant for rvhich he rvas convicted for the follorving reasons;

(a) Actmitteclly the FIR was lodged by the complainaut trvo days

afier the incicient. We however based on the particular facts and

circumstances of the case we clo rrot consicler such clelay to be fatal

to the prosecution case as the clelay has been explainecl b}' tht'

complainant rvho took the body of the deceased to hosPital and

ttrcn after post mortem took the bocty for trurial altlrough tvc are

put on .nrtior, by the fact that the complainant rvas a police'offict'r
and knew the taw r,',ell ancl had anrple opportttnity to give his S.15{

Cr.PC statenrent at thc lrospital rvhen thc police arrivetl str.ril;ht
afte.r the firing inciclent.

(t ) We finrt tlrat tlrc prosccrttiotr's cAsL' rests ott thc t'l'ir|.'ttcc'trf
lhc' cye wltrtc'sscs tn tlrc incirlcrtt atttl tltcir atrility to ctrrrcctl.\'
irlcntify the appcllnnt rvtto nllcgcdly c.ltllc oll a urottrr trikc antl
opcncrt fire on tlta tlcccnsctl atoug tt,itlt trtltcrs tvho csc.l1tt't[ frtttrl
lhc crinte sccnc rvltosc cvkle ucu wc slull cttt'tsirlcr in tlctail trt'ltttr';

(i) Iiye tvllttcss l'W 7 Itlzrv,rtt I luss.rltr. I lc is tltr"'

cottt;llninant attrl brolhcr of tltr-. (lucc.rsc(1. Accortling to his

cvitlcrrce *tn 29,12.20t2 [rc, his bxrtltr'r' Atlrar lltrss,ritt (thc

dcculsutl), lrrotltr:r Mtrr.itlrlr I ltrssitiu attrl serv.ttrt lvttrj,rlritl

I lussirin rvcrc tlrlvlrtll ltrrrtrc in his 'liryotn hi-lux rvhctt rrt

about 7.45pnr four unknown pcoplc ol'r tu,o utotctr cyclc.s

interccptctl llrcnr antl thc pillion ritlors opcncrl firc on tltettr.
I
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llt rclnlintion tlre tlcrcrsctl returnctt firc antl onc of the

nss.rilanls r.vas hil olrtl ttictl on ltte spol' Thal botlr of his

hrotlrt'rs rvt'rc ltll by Ilrc;trrn slrols lty tlrc pillion riders and

lxrllt rtr'rc initlrt:tl rvillr lho tlt'ct'asctl tlying on account of ltis

lrljrrrics h'fttrt' rfncltln6 ,l'MC: rvhllsl lrls rtllter brother

trltrz,rlrlr I lttsirlrt rt'eclverl lrt'allttcttl for his lniury at hospital'

()rr 13,03.1,1 ltc ltlcttllfictl lllc nccttstrtl hforc an iclcntification

l],rt1!rlt' ltrltt tt'[ort' a ftrtllclnl lnallislratt' with a spccific rokl

,ilr(l t)rr 25.ll2.2lll7 lre' ltlcntlfietl lltc actluitlctl crt'accutecl

\Vnqas trefttrt' ntt itlclrtilication paraclc held bcfore a iudicial

nlfl!li$trntc lvith a spcclfic rolc.

Accordirrg to llis evitlcncc he clitl not known either the

nppcllant or the acqtrittctl co-accuscd before the incident' It

lras also colne in evidctrcc through t'W 1 Muhammed Younis

ancl PW 2 Noor l-lussain rvho were police officers posted at

thc ncarby picket and who were first responders at the crime

scetlc that at 7.45pm in Decembcr when the incident

occurrecl that it was clark ancl that there was no source of

light. During tlte brief chaotic shoot out this eye witness

rvould only have got a fleeting glimpse of the appellant and

his acquittecl co-accusecl under stressful circumstances' In

his FIR however he gave no hulia/description of the

appellant. This eye witness was a police men and knelv the

importance of giving a hulia/description of the assailants

yet he failed to do so.

An identification parade rvas held nearly 18 months after the

inciclent in respect of the appellant and almost 5 years after

tlre incident in respect of the acquitted co-accused rvherein

the eye witness identified both the appellant and the

acquitted co-accused r,vith a specific role. The appellant also

claimed that he was shown to the eye rvitness n'ho himself
r,r'as a policemen prior to the identification parade ancl that

tlrcre arc sonlc proceclural defects in the identification
parnclc cspecially in tcrms of the dummie's not having their
nanlcs rccortlccl and CNIC's copieel also put us on caution as

to tltc lcgality of thc iclentification paratle. In this respect

rr,liancc ls placcrl orr I(nrrrvnr All's casc (PLD 2019 Suprerne

Court 4tl8).

ll is truc llrnt rve cfllr convict tlasctl t:n tlrc cvidcncl'r)[ (.\'L.t'r.l

r,olc cyc rvilncss ltowcvcr l:ascrl on thc Pn11i611lar f.rcts antl
circtuttslartccs o( tlris caso as tlisctrssetl abovc u'c firrrl that
t't,un iI tltc eyc rvilrress tvils lrrssullt at thc tirne of tlre
irtcitlcnl basetl ort llrc. reasorts tncrrlionc.tl alrovr' ltr' u,ottLi
ltttt lravc buen ablc kr currcclly, snfcly nntl rt'lialrly identify
thc appcllanl ancl as such wc veLrr orr lhe sitfi: of caution in

Irlulantutl Anl
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lltis citst't's;rt'clnlly ns llrt're fl[rll(,ars to lx' harrlly any cogcnt

corrrttxrrnlivo or sulrlrorllvc cvirk'lrcc ntrrl linrl llrat thc cyc

rvllnr'ss rvns trol nhlc to corrr.clly kltrnllfy llrr aPlcllanl.

lrr llris rr'$ll('ct n'linrrrtr ls ltlrrct'tl olr llrc cartt of Javed Khan V

lit,rtc (20l7li('MR 52,1) curtccrlrllrll thc lrt'ccsslty lor an aarly

Itrrliir/rh'set'llrtlrttt (l[ fln itccu$etl by {llt (!yc willtess in his

S.t6l (r'.1'(l slnlctttcttt lrufitrc nlt itlcnliflcalirrn para<le and

tlrt' rletrl to stliclly frtllow lltc rulcs llrvcrttitrg itlcntificatinn

li,lr'flrlcs tvllt'rc It rvns lrr:ltl ns tlntler al It.52tl to 530:

"7. 144, lrntry funnl lln: lenurcil cuutrscl nnl gorc lhrouglr llrc

rrrtrrl. Tlrc yrttsi:cttlitm cnse rcsls tttt lht posilit'o iilctrlificoliort

,,,'(,('rr,ri,,g.( nui tltc l:on:ttsic Sclctlcc Lnlnrnlory reltorl whiclr

slrttcs llrnl tlrc bullel cnsilg sutl lo il (trhiclt wns stnled lo lnt'e

lrrcn ,rickcrl uy lrom llrc crinrc scurc) runs tircd froru llrc snnrc pislol

(trlirh il,fls rccouerarl f'ortt Rnees Klmtt in mrcllrcr cnse). We

tln'rclorc yrocacd lo cottsider both tlrcse nspects ol llrc cnse. As

rcgnrds tlrc ir{entificatiott gtroceediltgs nnd tlrcir context
llrcrc is a long liuc of precedutts strrtirtg tlmt identi/icatiotr
proccedings nntst be cnrcfully corrdttctcd. ln Rnnrznn u

Entperor (AlR 1929 Sid 149) pgv6sunl, lC, rurilitg for llrc ludicinl
Connuissioner's Court (tlrc prcon'sor of lhe Higlt Court of Sindll
lrcld tlmt, "Tlrc recogtrition of a dacoit or atlrcr o//uder by n
pcrso,t tulrc has tot preaiously seat him is, I think, n fonn of
euirletrcc, tuhiclt hns aluays to be tnken uith a cousiderable

atttottrtt o/ cautiou, bccnuse uistnlces nre akunys ltossible in
srtclt ctses" (pngc L49, colunm 2). Itr Alittr tt. Stnte (PLD 1967

SC 307) Cornelius CJ, toho lmd deliuercd tlrc judgtrcnt of tlis
Cortrl, ruilh regrud to tlrc mnlter of idettifcalion parndes lrcld,

llnl, "Tlrcir fuitttcsses] opportunitics for obseruatiott of tlrc
cttlprit rucre extrcurcly lfuuited. Tlrcy hnd ncuer seen hint
bc/orc. Tlrcy lmd picked out the nss,:'llarrt ut tlu,
iilettilicntion pnrndes, but tlrcrc is n clcm' possibility nrr.sirrg

ottl of llrcir stntenrcnls llmt tlrctJ ruarc nssisterl to do so b11

bcirtg sltotuu lhc ncctsed 1rcrsou cnrlier" (prrgc 3138). In Lnl
l'nsnnil "u. Slnla (PLD 7981 SC '142) Dornb Pntd J, u,ln luul
lrlipcrul llu, itulgtttr:ttl of lhis Courl, ltclil tltnt,,/rt roit,r(,ss L,rr,
rtttl lglttttt n rlrscrlylltttt of tlu, rr"ssrrllnlrl irr ftis sfrrlrllrcrrf &r

llu' Itollce unl lileullficnllotr look ylrct four or fiut rrorrtft.s
tfirr lln, utunlrr lt tuuulil, "r(ilct rl.rlrrirrsf lht tntirt
lrroscctrlltttt msr" (prgt l45C). ltr n urcrurtrlrl irrr(qrlrt,ll t/ l/ris
('ourl, ltnrnu Ashrnf rr, Slrrfi, Q1Al SCNlll 424), rllrir./r rlrrr-

uttllnrril lty flikhnr Mulmunnul Cluutilltry l, tlis Cottrt lu'll lluil,
il trtttsl lt( crtsrtrcd lhnt lhe tlutltfying rrrilrrr,sse.s nnst ,,ttrtt

st'r, lha ilccusill nltttr the cotutttlsslott of tlrc crinu, till tltt
ilutlifiutlluu ynruilc ls hrlil lttunailittcly $tu tlu,urcst al
llrc ncruseil perso,rs trs curly ns p<tssible,, (Wgr,4,g5p).

{

Mtinnnmd Anf I



2-YY
/-r

l

8. T'lrr Contplnlnnnl (I,W-S) hnd nol nrcntiottcd nnry leaturcs
o/ tltt nssnilnuls elllrcr ln llrc FIII or in his stntcnrcnt

rcntnlnl nnder st:rllott l6l, Cr,lt,C, thueforo tlrcrc runs uo

hnu'lnnnrk rr,grllttsl rultlclt lo lrsl tolrctlrcr the ny1rcllnuts,

toho ltr hail tilentt/tnl n[lu ot,(r il qotr o/ lhe crlnrc, ntrl
toho lt( hnl flrctinglry srm, ruw ln lrrt llrc uclunl atlyrils,
Nr'illrr'r' o.[ tlrc lu,o Mtgislmles hnil rrtifird llrnl itt llw
iitttli.lirntiotr yntut'littg,s lln otfu'r ycrsons, nnntgst ulnm llrc
trltlu,llnnls u,arr 1ilnttrl, urre of sintilnr nge, lrcigltt, huill nnil
(1rl(),r,'i,,.g. 'l-he urnin objacl of iilenli/icnllort proccetllttgs is to

crrrrlrlr' n tuilrrttss to yro1nrly iduti/y tt pcrsQ,, ittuolaeil in a

crittro rtfii ltt cxclttic' lhe posslltilitv o/ n ruilness sinryly
ronfinuing n firittt rccollecliott or ituyrassion, llmt is, o/ nn

olil, yttttttg, tnll, shorl,/nt, tlritt, dnrlc or/nir suspecl....

9, As ragnrds llrc idenlilicntiou of tlrc nppellnnts before tlrc

lrinl court Lry Nnsir Mclfuoob (PW-S), Stfucdnr Melunoocl Alunec{

Khm (PW-6) rud ldress Mulnnuund (PW-7) tlnt loo uill not

nssist tlrc Prosccrtliorr becnrtse llrcse toilnasses lnd n rutnfuer of

opporhuilies lo see thembefore tlrcir stnlenrcnts were recorded. In

Slnlc u. Fnnnnn (PLD -1985 
5C 1), tlrc nmjority judgnrcnl of wliclt

wtts nutlrcred by Ajmnl Mim l, tlrc lennrcd iudge lmrl hekl that
nn ideutification parndc rufls trccessary ruhen the uittess
ouly lmd a flcetfury glilnpse of nn acatsed ruho uas n

stranger as conrpnrctl to nn accttsed rulto the ruitness lnd
prcaiously tnet n mtnrbcr of tinrcs Qtnge 25V). Tlrc snme

Ttrittciple runs folloued ilt tlrc rnnnituous iudgnrent of llis Court,

deliacred by Nnsir Aslnm Znlid l, ht llrc cnse of Mtnrcer Alunnd u

Stnte (1.998 SCMR 752), irt ruhich cnse llrc nbductee lnd renmined

wilh tlrc nbdtrctors for sottrc tinte nrrd orr set,ernl occnsiotts l,r:,rl seen

llrcir fnces. ltt tlrc prcsurt type of cnse the utlqrrits n,ere

rcquiratl to be idattificd tlrouglt praper idettificntiotr
yrocceilings, ltotucucr, tlrc 'lunu,tcr in uhich tlrc
itlttttlificntiou proceeii,tss rocre cottductail rrtise seriorrs
tlottbls (ns uotcil nboue) on tltt crr'libility of the ,,ror('ss.'fhr liluttficnllott of lltc c;rpcllrtttls itt t:ourt by e.t/r-

Irrilrrrssrs wlto htil st:til tltrt cttlprits J'ltttrlllr.gly ollcc ruolrlrl 0r'

itrconst,tlut,ul lnl," (boltl atltletl)

'lltc Suprernc Cutrrt cnsc o[ lvtian Sohail Ahrrrctl V St.rtc
(2()19 S(lMl( 956) lrns nlso cntphasizcrl tltc carc irnrl c,rution rvhich
tttttsl lrt' l,rkcrr lry tlre cotrrts ln ensrrriul; tlnt arr unknorvn .lccusctl
is rorlcr, lll,itlr:rrtificrl. ln lact sttch extrl c.ll'(..1n(l c,lrrtioll in rcly'ing
ort itk.rrtiIicltiort lrararlcs is ittt acce.Plcll lilrrb.rl [rhctrtrtttttrta irt rnost
crintirral jtrristlicliorts as tlx" Possitrilitv of tlclitrer.rte'ly or
tttislakrrrly ;:ickilrg ttul a rvrong pcr$oll ILottt au itlcntiIication
;:aratle arrrl ssrrrlinll arr inuoccut nt,trt to jail or in tlris coutrtry
polclrtialll, to thu gallows is vcry, uurch rccoBnizcrl aucl thus ruost
jurisr.lictions (including Pakistan) have put in placc mantlatory
guitle lines to grcatly linrit tho cltaucts of sttch incorrcct
itlentif ication.

,
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-7. (ii) [ye witncss IrW 8 Mazahir Hussain. He is the brother
of thc conrplainant arrd the deceased. His eviclence
corroboratcs that of his brothcr who is the complainant
rc1;arrling thc incirlurt, I Ic wa.s injurccl by thc gun fire of the

nssnilnttts trut protlrrcctl rro rncdical ccrtificate to tlris effect

ltttl nccorrlirrll lrr his ovirlcrrcc lrc wa.s relcascd thc clay after

tlto irtcirlt'rtl, llt'is rrarrrctl irr lhc I;ll{ but gavc hisScctiorr 161

('r,l'C 0y(' !vittl('ss slntctrtcnt thrcc tlay.s aftcr the inciclent

tt'itltttttt cxplattaliott cspccially as hc was up ancl about onc

tlnl' nJ1.,' tltc ittcitlcttt rlcspitc lris injury. Significantly he

rvlrs rlrtt Protluccrl bcfore any idcntificalion parade without

att1, c"pl^lt'ttiott atttl as such did not iclentify the appellant or

the actluittccl co-accusccl bcforc an itlcntification parade. As

rvith his brothcr thc conrplainant thc same chaotic sltuation

prcvailccl cluring the shoot out' l'lc did not know the

appcllarrt or the acquittecl co-accused from before and only

got a flceting glance at them. It was dark and there was no

eVic-lence that ther.e was any source of light. He also Save no

hulia/ clescriptiorr of tlie appellant or tl're acquitted co-

accusecl. As mentioncd earlier he was not Put before an

iclentification parade. Thus, although the incident might

have occurrecl as narrated by him and he might have been

present lve fincl that the same considerations apply to him as

the cornplainant, Namely, he n'ould not have been able to

correctly, safely and reliably identify the appellant'

(c) It is rrotable that probably the best prosecution eye witness was

given up by the prosecution rvithout explanation namely, Mujahid

I-Iussairr rvho was the servallt of. the complainant and an

indcpendent rvitness and as such the adverse inference can be

c{rarvrr under Article '129 (g) Qanoon-e-Shahatlat Ordinance 1984

that lrc n,oulcl not have supportcd the prosectrtion case.

(d) Wilh no cyc witncss eviclcnce as to the itlentity, of rvho carrierl
out the attack thc rneclical cviclcncc bccorucs inconsecluential trs it
can unl1, rcvcal rvlrat kintl of wcapon/dcvicc u,as used antl the seat
of the injuries o[ who rvas injurctl or killcd. It cannot itlcntifl, the

l)r't'son rvlro inflicletl thc in.iurics rlr cnusetl thc tlcath.

(c) ll is ttolitblt' tlral llts appcllarrt arrtl thc actluittctl co-irccuscr{ lroth
cttttft'ssetl to llrt' offencc wtrilst in cuslorly, coufcssious be[orr' tht'

lrotirt'itrc irrarlnrir-si[lk, irt uvitlcncc nnrl thtrs \\,Lr placc rro rcliance
rtlt sttrlt confussions. Si1;nificnnlly tlcspite' lroth thc. .rppqllants arld
artluillnl err.ilccuserl cunfessirrll to tlru offr,ucc lloithcr o[ thcnr lvere
broulSlrl lrforc a nrnllistrntc to rccurtl thcir couft:ssions ttcspitc
llrcrlr Lrcinl; broul;ht bcforc n ural;istratu for irrr itluntification paratle
tvlriclr raiscs cye bnlrvs.

(f) lt tlocs not also appeal tn logic, comuronscnsc anel reason tlrat.

)
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tltc nppt'llnnt antl thc acquittcd co-accusccl lvoulcl confcss to a

trturtlt'r rvhich wfls n copitnl offcnce which hacl bccn clisposed of in

"A" ch'lss rvlrcn ltrcro wfls no cvirlcncc al3nlnsl lhom to link them to

tltc nurrtlcr whcn tlrt)1, 1v.,r,. orrly fnclnll rninor chargcs whilst

fllrt,rtlY hr ctrslotly. Ultrlcr lltcsc clrculttstanccs rvhy lvoulcl they

stiek tlrcir lrnnrl up to o polt'ttllnl tlcntlr pcnallyT

(U) No \\'rrtlt'lr)rr \r,n$ r'ocovLircrl frotrr thc appellanl which makes the

r(\to\'(,t'\' ()[ unlttics irrclct,ntlt as thcir rccovcry alonc cannot link
tltt' ,tpp1'llnlrt to tlrc critttc.

(h) fiignificnrrlly, thc cvirlcttce agninst the acquittect co-accused

\Vatlas rvas thc silnle fls the cvidencc against the appellant yet while
\\,atlns u,ns ncrluiltctl the appellant was convicted on the same set

t'r[ cvitlr.ncc. lt is rvcll scttlcd by now tlrat if the evidence of an

acquittcd co-accusetl is tlrc same as a convicted accused then the

cotn'ictcrl accused shoukl also be acquitted especially when the

State tlirl not file an appeal against acquittal and the complainant

allon'crl his appeal against acquittal bc dismissed for non

prosecution ancl clid not even bother to file a restoration

applicatiorr. In this respect reliance is placed on the cases of Soba

I(lrarr V State (2016 SCMR 1325),Imtiaz alias Taj v State (2018

SCI\'IR 3,14) and Rehmat alias Rehma Masih V State (1995 SCMR

733).

13. That the prosecution must prove its case against the accused

beyond a reasonable doubt and that tlie benefit of cloubt must go to the

accused [-1, rt;11, of right as opposed to concession. In this respect reliance

is placed on thc case of Tariq Pervez V/s. The State (1995 SClvlR 1345).

74. I:or tlre rcasons discussed above by extenc{ing the benefit of the

doubt to thc appcllant hc is acquittecl of the charge, the impugned

iudgnrcnt is sct asiclc, tlre appcal is alloncd anrl the appcllant shall be

rcleasett utrlcss n,atrtcrl in any othcr custod), casc.

15. 'l lru a;>pcal slnnrls clisposerl o[ in thc nbovc tcnns.
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