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DGMENT

l\lttlul!!!rr!ft1- l(rtrim l(Jryn Ag!!n, I:- The appellant r\bdul liaezak 5f o^

Nluhartrnrad tvas prclcecrlecl agairrst in the Court o[ Atlclitiounl Serssiorrs

fuclge-l/lvlocle'l Criminal 'trial Court, Thatta in respect o[ Crirne No.1(r ol

?(ll5 un'.lcr scctitln 302/34 PI'C rcgistered nt I'}.S. Chorn[rari rvherctry tlrr.

appullnrrt tvas cottvictctl arrd scntcnccrl vicle jurlg,urcnt tlatetl 20.07.2t)19 to

urrtlerllo intprisrtttntcnt for lifc along rvitlr [irrc. o[ I(s.100.00()/ - rrS

({rnlPrnr,ttiotr in tcrt:ts o[.scctiort 5.14-A Cr.l'.C. [)il.\'.ltrlt. lo tlrt'lt:1',.r1 lrt'irs ol

tlcct'.r5t.tl lltlrl,ritr llor.ti. $trclr c(lnprlllsatiotr slrirll []r, rr,('(rvt't'rlt]lt'ils rlr'r'r..rrs

ol l.utrl rcr'(,ttu(' I lurr'('\'r't', itr ctls(, ol rlr'[attlt itr [).,lvtIlr'ttI trl Strr'h

(orlll)('|I)5.tIintr lltc,tPrt'llattl shnll tttttlt'r1;o $.1, fol sir rttrrrrtlrs. l'lrr...rp1'rr'lt,rrrt

rt'rrr rrlro t,rlr,nrh,(l llrr, lrr,rrufil o[ s1'1.11,rrr llti2-l] Cr.lt.(',

?. llr,' lrt'lr'l l.t( l', ill lltt' l)l'r)\r'r uliolt r'rl\(, rr.. l)t'r' l:lli .llr, tlt,tt tlru
r ntltltl.ttlt,tltl'lr t't'lltlltlrl ttt lltt',tltrrvr sl.tlt,rl .ltltlt'r,rr rr'il[r llt.t' *,rrns ,\ll,rtlttr,r,

lltts.',utt !,lrllt.l,, (rlt.ttti ,trttl Alrrnrtl, ()rr (ll.()5.1(ll.r r.unlrl.rilt,urt lvt.rrI rri(lr

\trtl I lttrc.till tttt tttuto[t t't'lr' ltt lllr,(,t tyitlt tl.rrrllltlr't. Ir.ttiltt,r \\,,/tr. l\ltttrr,tl

llor.ti ,rl \Jill,r1,,r' f,lulr,ttttrrr.trl llor',ti. llr.tt .l[ \ull\t,I tinrt, l{.rzz.rl, 5,r,r

hltlh,tltttlliltl llorai crllllt'| ,rt thc ltttttsr' ol Ahnrutl tlurai arrtl ht. si.ritl nl-\' s()tl

l-luss.tin th.lt ltis trrtttltt'r I"lltril.rcallirrli {x1 prl11y11c to Pi1'tq lrinr, lut rrs so.ttr Fick

Ititrr ,rs hc is ryrrititrl; at Sinr Nali. On that thc cunrl;lirirrant r.cPliutl tllhI u,r.: .rrt,

latu, tvc u'ill go honte. On that I{azzak saitl tlrat hr, ,rct onrparr.t,ip}J l-lu.ssairr
,
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litrirtli lu lrick ll,tttitr,tttrl tvill lrr'h,tt'k.tl lltt't'.u'lirrt lltt'rt',tllt'r', l(.r/r,tl,. tirlttt;',

trtt tlltrtttt'r'\'clt, o[ 1'1r1111tl,titt,tttl's cott irt lttr,st.nrt, nl rl,tttliltk,r" l,tlittt,t l\';/r'

,\lttttt'rl Ilrrt'.tt.trttl S,lli,tl \\'l'rr. l,titr Ilut'i,t tt't'trl llll Ilt,tl ,tl ,rlroul (l'( )'( lrrt l.

.rt rtillltt 111' 1'111'1'i1't'rl ittl(rt'tll.tli(ut llt.tl nr\ \(rrt I lttc.,,un r\ rrt l"llh'rl I r rrt'rl tlt,rl

lll\' \r)tl I lttss.titt lt.lc l,.illt'tl lrr l{.ttz,tk rr itlt t r,lltr-'iolr rrl I l.rlrrl, t',lr r

Ilttlt.ttttt'n,lrl lltrr'.1i, i\ltrrr*,1 \/rr. lt.lnll.ln llor.ti lrlt,r,l t'/u. Y,u'r,r, ll(rr',u, t, lrn

ll.l* Itt'..r itlu\ r,ntlritr" rr.itlr nl\' \(rll llu,,is,rin. ()lr tlri\ irrlrrrirr,rliolt nl\. \un,,

,\ll.rlrrlitttr. (ilt.nli tlrltl Nl,tttttrrrrt llrrt',ti ,ltltl rrtltr'r't'ill,r1',t'r-; r'u..llttl lrr(rrlrr \.rlr.

\t'htrr'rllv l'rrn llrrss.tilt rr'.rs killctl. N,l.t's()n (;lrrlrti s,rrv tlr,rl loi\'t,l r\',1.. t',tflI.t.1l

trt't r)r'eL attrl lrlce (rI tlt'cr.*lsr.rl l-ltrss.rirt ,ttttl nl\. sutr (ilrrrrri ltr'rt tlrt'r,ritl torr,,l

rr itlt ltittt ltrt' itlerttitiu.rtiorr. 'l-lrtrt:altcr' Illc inl'orrrr.rtion rr'.rs n'r,rtlt. lo Pulrrt'

.rtttl prrlicL: r('.lcht'tl at Iltc place o[ incir.lcrrI arrtl after lclial usrrrll .rrtiorr trrrrl..

tlc.rtl botll' ()l: lll-\' s('rn I lrrssairr .lt Civil l"ltrsPital, i\l.il(li arrrl .lttr,r' l,i, ^:

nlt)rt*nl, lrrotrgltt ntv soll for [uncral. I\\,enI ulrconsciot.rs u'lrt:rr tlr'.rtl lrt'rlr

['trtrrrllhl .lt hornt'. "['ltu'caftt't'tltt'itlctttil'ic.ttiort oI torvt.l \\'J"q n'rrr(]r'.urrl lrrrrn,l

that it \\'rrs ()[ I{.r[rib [-[orai. Norv lravr: cor)lo to lod1le col'nplairrt that I{azzak

51o.i\luhanrur.rtl l{orai took nrv sot'r Flussain on rn()t()r'cvclt'rr'cnt to Sirrt

Nali ancl irr collusi<ln o[ l-latrilr, Ishaq arrrl [\.loosa I-lolai lr,irvc killutl hirtr rr'hr''

have ennritl rvith us.

3. After usual investigation the case \,vas challaner,l ancl the castl u,as settl

up for trial. The appellarrt arrtl his co-accusecl plearl not guilt), to lhc charllt'

anr.l clnirnerl trial.

l. 'l hc prosccutiotr ilr rlrtlcr to prorrc its cnsc rtxattrinerl I I rvitttcsst's.tttrl

cxhibitetl yarious tloculnerrts antl other itcnm, 'l'hc slalcuu'ut tlI tht'appr'[1.1111

antl thc co-;rccusurl r\fas rccortlctl uutlcl' scctirrn 3-12 ('r.l'.C in u'hitlt tlrt'r

denicd all tlrc allel,raliolls luvr-,lctl ngainst lrinr .rnrl t'l,rirtrctl l,rlst itnplit'.tlitrtt

basetl ol1 crltnil,\,.

5. After lrearirrll Ilrt' parlies ittrrl ttpl"rrt'r'i,rtirr1;, tllt'('\,itk'lter'()n l'(rc()t'rl, tltt'

lrial cour'I cortvictcrl tlru n;l;rull,ttrl arttl sunl(rrlr(,rl ltint its st't tttrt t'.trlit.t' i.tr thi:r

jutlprrtrcrrl; ltencc, lltc aPPcllirttt ltas Iilutl lllcsc rlf]Pc.1l.s ,t11.tittst ltis t'ottvictiorr,

J'he tlrree otlrer c()-ilcctrscrl lttttvt:vrrr tvr'r'c alc(luittt'rl ol tltt ch.rr'1r,t! rlrltl n(r

appe.rl has ber.rn filetl rlg,.linst thcir acr;uilt,rl

6. 'l'he facts of the case ils well as evirlence prrotlucerl lrcfrlrc the tliirl

court [incl an elaborate nretrtiotr itr the impuguetl jutlgnrunI tlatecl 20.07.Ztif y

7



os'

3

I

-t

passc(l b1, 1;',u tt'inl cour'I lrttl, tlrurc[oru, lltu snrn(! lttity ttrrl Irr'r'(,lrl'orlutlrl

Itcrc $o ils to nvoirl tluplicntion lnrl rnln(:('(lssnry rtrpt'liliort.

7, l,eilt'r'r('rl cttuttscl ftlt'tlrt,ir;rpt'llaltt ltir; r'ertllctttlcrl llrirl (lrr

nppglltrnt is inttuct,ttt nrrtl lrns [rt't'rr fnlscly ilrrplir:ittutl irr llrisr';rfrr lry tllr

corltplainnrrI rltr itr:c()urrt oI r'nrrrity; lhirt tlrr'frll{ wirs kxly',r,rl ;lIlt,l'irtr

ttttcxplirilrctl tlclny o[ \ rlnys wlrir'lr l,,itv(,tltr'('otn;rlirilrirrrl irlrrlrlr

opp()rturritl, lo corrsult anrl cotll< ufi it firlsc cirs(' irllirinst hirn orr;rccorrrrl

trf thcir rlrrrrity; Lhat tlrcrc !vA!i r1o ryc witnu.ss [o llrc nturrlrr; llrat llrr

pistol rccovcrccl frtlrn thc appcllanI utr lris arrcst a ft:tv rlays it[tr,l'tlrr

irrciclcrrt rvas fqristcrl ()r'l hinr by thc policc; thrr t tltr: l)ro5(:( u Iiorr

evidencc does noI meet the lcgal stanclarcls of lasI sccn (]viclr:ncr,; tlr;rt

tlre FSL rcport is irr thc ncgative in so [ar as 2 o[ t]rc r('covcr'(:r.l crttptir'r

arc cotlccrncd; that thu'c arc matcrial contradictions in thc cviclcncc of

the prlosccution witncssc.s vvhich rcnclerucl thcir cvirlcnr:c unt'uliirtrlr';

tlrat the appellant hacl alrcacly scrvccl 9 years itr jail ancl us such bust'tl

on all or any oI tlre atrclvc circunrstarrccs tlrc appcllanl. shrrukl lrr

acq'uittecl of LIre charge by bc'ing extcndccl the bcncfit uf lhc cloLr[r1.. ltr

supporl. of his colrLc'ntions he placcc{ rcliancc on thc rccoru{.

B. Learnerl Aclditional Prosecutor Gcncral Sirrclh on lrclralI o[ tlrc

State, after goiug through thc cntirc cviclcncc oI l.llc prosut'utirlr

tt,ilnesses as wcll as other rccorcl of the casc lras supportt:r.l tlrr,

impullncd juclgtncnt. [-le nrainly conl.cnclcr'l tlrat tlrc rlclal, irr lotl1,,irr1i

tlre IrlR lras [:ccn cxplairrccl; that all,lrough [lrcrc is rro (,\r(r 11,itrrt,ss in

this casc it is ir cirsc of lasl, scolt clviclclrcc rvhiclr lt'1inl rt,r;uirt,rrrcntq

lravc [:ecn fully nrcl which hns lrecrr crlrrulrorutt,tl/su[",1]ot.t(,(l tr.t, tlrr,

rccovcry clf a gristol fronr tlrc a;rPcllant wlriclr lcarl to a positivu l;Sl.

report wlren nratclrctl with two crnPtics rccovcr.(,rl nt tlrt, t'r.int(, s(.cr1r,;

that tlrc nreclical cvicltllrce suppclrtccl tlrcl prosccutiorr cast'aptl ns suclr

thc. prosccution hacl prrrvccl i[s casc ap,erirrst tlrc nl]lrcllant [r,:yurr.l ir

reasonable cloubt atrcl thc appcal bc rlisnrisscrl. ln sullprlrt of lris
ctlntentiol"ls, hc placcc{ rcliancc on tlrc cascs gf Clrutarl Na[ri v. 'l'hc Stalc

(2007 SCMIT 808) arrcl Multanrrrracl Nadcerrr ittias Dccpri v. J'5c [it,atc (201.1

SCM I< 8721,

t



*

4

'L

l"

9. lJaserl ol1 nly retrsscssmcnt of the cviclcncc o[ thc PW's csprecially

the medical cviclencc arrtl otlrer nrcclical rcports, rccovery of Lrloocl arrcl

emptics itt tht'critrre sccrle Ifincl tlrat thc prosccution lras provecl

trcl'p1'r.l fl rciltiotralrlt'tlotrbI that llussain (tlrc dccca.scrl) rvas murclerecl

t),fircarnr ()n ()l'itlrttttt 01.04,2015 nI about tl,30prn hours at tlre path o[

\,Vatii Sinr Nali rlcilr Darg,irh Lal Saiu Dch Jhalarancli 
'l'alul<a Clroralrarj

llistrict'l'hattir.

10. 'l'hc only qucstiorr lcft treforc me is whcthcr it wtts lhe appellant

u'ho rnurrlerccl the c{cceasccl by fircarm at thc saicl timc, clatc'ancl

location?

11. After nly reas$essmeut of the eviclence I firrcl that thc prosccuLion

has NOT proved beyond a reasonatrle doubt the charge against the

apprellant kecping in view that each critninal casc tnust bc clccidecl o]r

its on,n particular facts and circtturstatrccs and in accordancc with thc

settled lan' [or the followirrg reasolts;

(a) The llll{ \ ras loclgec{ after a clelay of 4 davs rvithout ilnl
arlequate explanatiotr n,hich gave the conrprlainarrf the tinre to
cook up a false case agailtst thc accusecl along rvith hcr'
relatives n,ho also appeared as PW's who hacl ennrit-\r lyitlt tlrt'
app:ellant. The l'easoll for the delal' $'as apparcrrtlv Lrecausr.
when the complainant hearcl about the cleath of the c{ecearscrl

shc imnrecliately retnaiuetl unconscious for about { t{avs in
hospital. I-lou,ever clespite immcdiatell, 6n11i,lt] unconsciotrs slrt
wns ablc to prolribit the other memlrcrs ol' the [arrril.\' sorirc ol
whonr u,ere rtot r,r,ith ltcr at thc timr'to kltlllc tht'ljll{'.rs sht'
woulcl rlo so. It clocs not aptrreal to logic, rei-lson or
ronlrllottlicrlsc tlrnt tlrc trrale rtrcrnt:crs of hu'r'[nnrih' rllro [trrrrrtl
thc [r<ltl1, tlI tltC r.lcccasctl tvllo t.r,itS Iltt'ir t'r'litlivt, tvortltl rrtrI
lravc lorllled tlre l;ll( ttntlcr lltt, pruvailirrli circtrrnst(ln('r's. llrt,
crlntplairtntrl ;rxxlucctl no L,\!itlcrrcr' tlral. shc h.ltl [rt't,lr irrlnrittctl
ilr ltosl:ititl for 4 tlays tvlticlr elstt,s Irrr'tlrt'r tltrrr[rt orr this rs[)1r(.'I

ttf thc'cilsc. Arlnrittcrlll, tltr: policc u,cre notil'ictl ou Ihc tlav ol
lhc incitlt:lrI lluI tlrt tnurtlu'r rvns allullctll_r, l1;ainst rrnkrrou'rr
pct'solts as l)(rr l'()z.n;lnrchn ctrt11,, lt is u,ull scttlcrl trv nou, tlritt
cvcn lcss lltalt a tl,ry ttttcxpllirrcr.l rl,;litf ilr lotlliirrli tlrc l;llt t'rrr
bc fatal [o tltc prosccution ca*e. As such .l [irrrl this .l tlav
inatletluately explainetl tlclay, in loclgirrli tlre lrllt to bu highlv
rlanragirrll to the prosccutiun cnsu.

(b) Aclnritter-lly there is no cyc wil.r'rcss to tlrc murrlcr.

(.) 'l'he prosccutions casc prinrarill, rcvolvcs arotincl thc tloctr.inc trl'
Iast seen evicletrce i.e that accorrling tcl a nrrnrber o[ prclst:culiqrrl
witnesses the deceased left the house r.r,ith tlrc. appellant arrd rvrrs't
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iotttrrl tlcatl lvitltitr ntt ltottr tlf litst lleirtli s('('tl n'itlt tlte apPt'11.1111

rvhiclt lcarls to Iltc oltll, ptlssi[rlc ittfcrencc Ilrat tlru appcllarrI rvas

tltr' llt't'stttt tvltrt tttttrulcrt'tl Iltr' r{cccnsutl.

'l'lrt, latt'ott lnst s(tct't ttvitlctrcc is rrrr'll sct ottI itt Iltc casc ol'

l:.r1,1,i12 Ahrrrcrl \r Stntc (2017 SCMIt ?()2(r) rvltcrc it was lrcltl as

Itnrl('l';

"'I'ltt, lrtsl &-('('r 1,7tifl1'111'f is (rtl(' of sttclt cnlegttrirs ,;[
fitiir'ttt'c ln tltis t'trlt'Sory o[ cnsrc sottn' ftrttitttrtt'ttltl
yritrciplcs tuttsl $p lollotuttl tttil llta l'rusecttlirtu is

ttuier-ltgnl abligntiott to fitfill tlrc s,:,ttrt, sottt( of rolriclr
,tttt!l bt' cilti bt'lotu:-

(i) "l-lrcrc tttttsl lrrr cogt'ltl ransotts llml llu' drcursrrl itt
ttontml rutil ordinnrrl conrse t(,/rs strltltosttl lo
nccontpfi,tV llrc m:utseil nttrl llrusc rcilsotts rtttrsl lr
ynlynltle mrr{ yrinm [ncie fitrtrislrcd ltry llrc l)rosn'ttliott,

' (ii) Tltc yrroxitrtity of tlrc crittrc scerr plarls. tr uitnl rolt
becmtse if ruithirr a slrcrt dislnrtcc the dece nsul is
doue to dentlr tlrcrr, ordinnrilq tlrc ir{cre nce

zuould be thnt lrc did trol pnrt ruilys or septraled

lrom the accttscd nnd ouus in tlis rcgrtrrl u,rnrltl sltiJ'l

to llw ncurserl lo lturislr llrcse circtttttslturrr.s trtri(r
rclticlL llrc dccenscrl left hhn nnd ltnrlcd u,nys in llu'
cottrse of trnnsit.

(iii) 'flrc tinting of tlrat lhct dccctnsetl ?(,r]s lnst s(,(,,r

ruitlt tlrc acatsed ruil srtbsequetrllq ll.l.s tuurit,
rtrttst be rensotmbly close to cnclr otlrcr to exrlutle
ouy possibility of tlrc decensed gcttirrlg ntunV fronr
tlrc. nccuserl or the acarsed gettitrg rttutt!! tranr
lfirr.

(iuS 'flu:re. tttttsl bc sotne rcnsons tttul objacl.s orr ;,rt'ounl oJ

rplticlt llrc deccnsed rccortt.,tutiad llv rrccrrscr/ .lbr
nccotrtplislunenl of tlrc su,rc lorlnrds fi ynrtininr
dcslinnlion, ollrcnrisc giuing contl,ilnv bV tlrc r/r'ri'rrsr,rl
lo lltt nccttserl uuttld lrr,t'orlrr n qtrcs!iotr lrrrrJi,

(r) Atldiliottttllrl lln:n: ruttsl lrc sol,,r, rrrolipr'irrr llrt, ytrl o.l'

lltc nttttsnl lo l;ill lln' r&'rt1l.sr'rl (rll,r,r'ru,r.sr' lltt,
Prosct:ttlion lms lo.fitntish r,t,idr',tt"t, thil it rlrr.s rllrr.irrg
llut lrrursil llml sorttrlltilrg ltn1t1tr,1lprl nbtrurttwl or
ttttlilrnxrtrl u,ltidt tttolit,nlril l/rr, rrr'r'usr,rl irr /*illilrg llrc
drcnrsill.

(ui) 'l'ltc quick rcporlirt;; of llrc ttttrttar utitltout trtty
uttdue delnry is esseutinl, otlrcrrtrfsc the'
proseculiorr story utould bcconre iloubtfitl [or tlrc
rcnson tlmt tlrc story of lnst scc,, rurrs tnilrtrei or
dcsigrrcd [olscly, hruolaing occused pe rson. 
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( llcsidc llrc nbouc, ciraurrstattlial euirlenu ol lnst
s('en nutsl be carroborntad by indcyeniletrt
t'uirlence, cotttittlq lrom uuirnpetclmble sottrce
bccnttstt ttttcorroburntcil lnst seefi euidence ls n

tttr:nlc lt11rt, o[ euiiltrtcc itt cfiscs inaoluirtg cupilnl

ltunislnntut.

(pii) 'lltt: ttr'rtt,try o[ lln, critne ruil\xlt lrortr llrc nccust:il rttul
lln, trltittiott of lfu ulurl nrusl lry cnrrierl ottl itr n
lnttrslnrtul nni .[nir rnuttrcr lo rxdttle nll yossilile

iloubls, wltirh uuty urisu if il is trol ilarrc itt n yrolx,r
tuul fiir tiltnnrcr,

(piii) 'l'1rc Courl luts nlso lo seriously cotrsidrr llml ulrlln,r
llrc dc.censed wns lruuing ntry conlt'ibtttory rolc br llrc
m,tsc of ltis rlenlh itruitiug llrc lrtufilt, il it urrs ttol rt
y re -pl m t ned n t ul cnl ru I n I r d t t n t nla r." ( llol rl n d du l)

ln thc later casc of Mtrhanrnred Abicl V State (PI-D 20ltJ SC

813) lvhich delvcd further into the r{octrirrc of' "last seen

tog,ether" evitleuctl it lvas helcl as unrler;

"Tlru fattndnliott of tlrc "lnsl st:an logt'llrcr" llrcorry is bnsttl ort

ltrinciplcs o.[ yrobnltililrl ntrd cfitts( nttd t'orrttcctirtrt ruul

rcqtires "1. cogent ranso,ts tlmt tlrc dcctrrstr! itt ttortttrtl nnrf

ordilmry caurse :runs il+1poseil lo flccatilptltty llrc ncutsed. 2.

yroxitrrity of tlrc crinrc scuc. i. srrtnll tittte gny be tttteeu

tlrc sigltthry nnd crinte, 4. rro ltossibility o/ thirtl fusoil
interteretrce 5, nrctirc 6. tirnc of dcath o[ uictittr. Tlrc
circuustaucc of last seen togetlrcr docs rtot by itsef
nece.ssnrllry lccrd to lhe inferencc that it tuus tlre ncursed
Tpho cotrrtttitted tlrc criuttt. '[here rrntst bt, sotrtcthing
ttrcrc eslablislrirtg cunnectittity bc.hueen lltc ncurscd tui
tlte crinrc" (bolcl aclclecl).

In this case the allegecl corroborative/supportivg evirlence is the
l'ecc,\,er)/ of the pistol frorn the appellant ou his arrest n,hich learl to a
positive I;51, r'e1:ort irr rcspct:t of 2 ernptics recovr.rerl at thc crinrc
scenL' anrl the metlical eviclerrcc.

The value of tlris last seen er,itlerrce is horvcver consitlerat:I1, urtlcr
ntitreel by two factors as set out belorr,;

(1) That thc incidertt was reporter{ in ternrs of last seell
cviclcrrcc through alr lllR rvith an inatlctluatclv exprlairrcrl
rk-,lny o[ 4 rlays which as per I;it1,f az's case (srr1:ra) tt:rrtls
[o rrrakc lltt, prost'ctttiotr cnse doubtful lor the ,'(rrrso,r

tltnt lha stonl ttf lnst seen ?rrrrs tail<tred or desiglrd
fnlselry, inuoluitts, ttc"usill perso,t. 'l'his is ulol'c so in this
casc as tltc l)\{'s itt rcspcct of thc last scen cvitlcncc \\,el'e
all t'elatcr"l, tlterc \r/ils ctrnritl, belrvccrr the relatcr.l
rvillrcsscs nntl the appcllant aurl lris co-accuscrI antl tlre
I'W's iu rcspcct of thc last sccu cvitlcuce all gave their
Sectiou 161 Cr.t'C statemcnts as to thc appellaut leaving
the lrou.se with the accused 5 days aftcr lhe incirlcnt. It
is lvell settlerl that essential e)'e n'ituess statenrerrls
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rclr,irr(linll cyc lvitrrc.s.s/last sccn cvirlcncc arc of little, if
iln)', cvitlcntinry vitluu if tlrcy arc yrit,cn nlor'c than 2 rlal's
a[tcr tlrtr incitlerrt.

(2) t\4ore sig,rrificarrtly, it is rvell scttlctl lry nor,v tlrat any

picct' trf 1;1,i111'prcc vvlrich is usctl [o cottt,ict tlrc accusctl

trtusl bc put to hirn so Lhat hc is 11ivcn a cltaltcu to

cxplairt tltc snmc in his Scctiorr 342 Cr.['C statcntcttt

failing tvltich such ct,ir,lcncc cnrtnot lrc tt.sctl trl convict

ihr., nppcllant.

lrr this cilsc Q.1 of llrc appellattl's S,3tl2 Cr,l'C
stlrtcrrtcrtl reacl as tntclcr';

Q.l Yot lrnue lrc.uril llrc proseurtiort tntirlenco nnd it
Itns cotrrc in euidctrce llml' on 0'1.04,2015 nl 2030

hottrs, nt the pnth of Wuili Sirn Nuli It(ttt' Dnr;lnlt

Lnl Snin, deh llmruuli, Tnlultcr Chornbui,
district Thnth yott nlotrg tuitlt co-rtcatseil .

tlnbibullnlq lslmqtte mul Mtilmnurmil Nluosn irr

lurthe rnnce of your cottt,,to,t inle ntiotr cttused
'lirenrnrs 

itriuries ta deceased llussnin nnd cnused

his dentlr.lNlmt do yott lrnac to sny?

Ans. It is iucorre.cl, Sir.

No qrrestiorr to tlre effect of , "you lvel'e Seell leaving

the liotrsc with ttre dcceasccl ott 01.04.20'15 at 8pnr" rvirs

ever put to tlre appcllant in lris S.342 Cr.l'C statetnetrt.

As srrch he was never confrolrtecl rvith any last seell
' eviclence and not given an bpportunity .to explairr

hinrself on this crtrcial aspect of the prosectrtiolt'S Case.

Fronr a legal perspective the rcsult of this ortril;siotr is

that the prosecutiou evitlence in rcspcct of the lasl. scctr

evielence ltas to be excludect frotu cousitleralion antl ttris
being the case tlte prosectttior"r has failetl to tttake' out at

case of rnurr{er against the accused Lraserl otr tlte tloctriue
of last sectr evidcnce.

As such the only piece of evirlcnce agaitrst the appellarrt'
is thc recovery of the pistol on ltis arrcst a [cu' tlavs after
tlre incidcrrt, r.rrhiclr the nppcllnnt clairns tvas [oistr:tI uu
hirn by tlrc policc, rvhich nrntcltetl r,vith otrlr' 2 out oI tlrt'
4 crnptius rccovcrc(l at thc crittre scetlr) rvlticlt I [intl tcr Lru

insufficicnt on it ()tv11 to cotrvict tltc uPprellxllt oI
trttr t'clcrirrl; t hc tlcccasetl.

72. 'l'lrus, bnsecl on lhe alrovc tliscussiorr, I fitrrl tlrat thc proscr:utiorr

Iras NO'l' provecl its casc agililtst the ap.pcllant beYolld ^ r'easonalrlcr

cloutrt arrcl by extcncling the appellant the berrcfit of tire tlouLrt for thc'

reasolts cliscnssccl above, which he is entitlecl to as a ttratter of rig,ht as;

opposed to conccssioll, I hc.reby sct aside thc imptrgncct jttclJlnrt:rrL,-
t
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allorv tlrc appcal and acquit the appellant of the charge.'lht'aplrcllarrt

s6all lre releasecl from prison unless lre is n'antcd in any other cttsttttlY

'l-hc apllcal stands disposed of in thc at'ovc tcrnrs'

Cc-l5C
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