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Sami @ Muhammad Adil S/D.'Habib Ahmed

appeat against the judgrnent tiated 29 09.2020

The State
Iqbal Aw
General.

11.04

District &

went

Mr. Muharnnrad
Addidonal Prosecutor

appellant MulBrnmad

prefelred the instant

by Learned Model

Judgel, Karachi East

tion the appeUant was

Qadir son of Adam

inJormed him that

one Adil in resPect of

cattle pen of Habib and

arising out of Crime No.315/2016 u/s

302 34 PPC le6i6tered at Polii:c Statio& Sauda Ka.rachi whereby the

for committing Qatl-e-appeltrant was convicted undet section 302(b)

amd and was sentenced to de[th subject to by thi6 cout. He

was also ordered to pay comliensation of /- to the legal heirs oI

the deceased. In case of non'payment of com

to ufldergo S.L fot six montt'Li mbre.

2. The hief facts oI th€ cqie as naffated by

(complainant) are that on 01.1[.rm6 his brothei

he had to take amount of 1Rs.370,000/

bulfalos and late{ on Roshanbusiness of

Adil {or receiving money but he did flot letum Inte! on the comPlainant

came to know that his brothet Roshan was murdered and his dead body.n
I
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was found at Malir Saudabld. On receiving such informatiorL he

proceeded to I5 Saudabad wilh his relatives an& came to know that his

brother Roshan was murdered hy Adil son oi Mthammad Habib and his

dead body was camouflaged and covered in duhg in the catde pen and

accused Adil had been arresterl Ior his murder. On such information the

complainant and his relatives l4oceeded to the

the dead body of his deceasel brother. The

pen where he found

body was shiJted to

JPMC where after comPleting trormalities and other Proceedings the dead

body was handed over to hinl hence such II\ was lodged against the

a((used.

3. The investigation of the irase was assiSnei b SIP Asghar Ali (I o )'

During course of investigation the I O. visited thE cnme scene in Presence

of complainant Wali Muhafimad and Mu Sami @ Adil and

others and prepared such memo and skekh of the place of

ircident. The I.O. proceeded 1:o Nad-c-AIi Pullya for arest of accused

Habib Ahmed son of Muhanimad Munshi on the Pointation of accused

Muharnfiad Sami at 2130 hours and prepared sucJr memo Thereafter, he

returned to I'S and recolded !,tatements of witnesses. On 04 11 2016, I O'

obtained remand of accuse,J to Police custody lill 07.11201b' On

06.11.2015, I.O. interrogated the accused Muha+nad Sami @ Muharrunad

Adil and during interrogation he showed his wiilingness to 8et recovered

the churri from which hc crt thloat of the deceased. Thereafter, on

06.77.20-16 at 1650 hours, IO. along with comPlainant and WaIi

Muhammad went the place o incident and on [he Pointation of accused

Muhammad Sami @ Muharru lad Adil 8ot retovered one churri from

caltle pen lying unde! dunE The IO also 
iook Photog,aphs of the

accused at the hme ol recovery of cdme weapon and prepared such memo

and on the backside of the r(mo IO PreParedr sketch of the churd On

07.77,2076,I.0. obtained rem:nd of the accused Persons till 1011 2016

The l.O. interrogated the acq.sed Muhammad pami @ Muhammad Adil

and during interogation he cjsclosed that accrised Habib Ahmed, Aqeel

and Sikandar who were norqrated accused in 
]he 

FIR were not involved

in the commission of offencei During interroga]tion accused Muhammad

Sami @ Muhammad Adil furlher disclosect thLt his (riend Muhamma{I
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Asad and Faizan who werei"ffiliated with

murder aJter plarming and nalnes of accused

disclosed to him previously duc to fear o{ MQM Haqiqi. On 10.11.2016 at

about 1700 hours I.O. left IIS w"rh accused Sami

inEoduced accused and on thd Pointation of acc

Adil Jor arrest oI newly

Muharrunad Adil I.o. arrestJc accused Faizan son of Hakim Ali from

Bismiltah Chowk at 1800 houri and prepared memo. On 09.11.2016,

and he was remandedI.O. produced accused Faizan i: r obtaifling

to police custody for one day tjl 10.11.2016. On 10 11.2016 I O. disPatched

On 14.77.m16 I.O. brought aqrsed Sami

lcarnecl Judges XXVI and )C(y'II were on

Haqiqi cornrnitted

and Faizan were not

Muharhmad Salni @

chemical examiner and

I.O. obtained further

72.L7.2076 l.O. llJloved,

XXVI Karachi East for

@ Adil, but Link Judge

d ftot record conJession,

for confession but the

The Magistlate-XXVIII

llowever, name of

case property i.e. deceased clcl 1es and churri t{

obtained such chemical repolt. Ofl 10.11.201F

rcmand oI all th-ree accused [iil 12.11.2016, Oni

applicatiofl to the Court of ludicial Magisha(

rccording conlessional statement of accused Sarli

who adjoumed the proceedings to 14.11.2016

T
@

verbally directed to produce tl.c accused before Magishate but

he granted remand to police dstody for

17.71.2076 confe.,€ion of accqsed

days till u.11.2016. On

by leafied Magistrate

)o(VII. ThercaJter, I.O. condicted raid lor of accused Asad but

could not succeed in a esting hlm. Alter comPl of the investigation

I.O. challaned accused Sami @ Adil, Faizan and the names of accused

Aqeel, Sikandar and Habib in crlumn No.2 oI

accused AEad was shown as Lbsconder with ink. On 10,12.2016 LO.

arrested by police oI PSreceived inJormation that acctlsed Asad had

Gardeo his custody was brq,rght before the 
lourt 

of Magishate-Xxvl

Karachi East where l.O. obtained police remanl oI accused for recovery'

on 72.12.2016, l.O. interropated the accu$ed Asad and during

interrogation he diBclosed tha! ifie pi6tol belonge to him but Faizan made

fue but the fire missed Jrom 1t-e deceased. Du ng interrogahon accused

Asad showed his willingnehs to tecovet said pistol, which he

E

concealed in sa.tne Bara underithe dung

Ubaidullah and custody of thi' accused

. I.O. along with Qadir,

to Bara for recovery of

got recovercd one pistol

shopper of v/hite colour.
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pistol and on the pointation ol accused Asad hj
by digging dung which was v,rapped in plasticl
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LO. checked thc Pistol and fo! r,1 36638 I'SE wrrtten on it, I.O, plepared

such memo and also prePared -^etch on the ba(\ of the mashirnama. I O

lodged FIR under s.23(i)(a) off AA 2013.

4. After completion investiilation the I.O. bmitted challan against

accused Muhammad A6ad, Aqdel, Habib Muhammad Sami @

Mtrhammad Adil, Muhamrn:rd Faizan and Sikandar for olfence

pumshable U/s. 302/34 PPC. ifhe Judicial Magi{trate took cognizance of

the case and gent up the same to the Sessions Jldge Karachi East as the

ca5e wa6 exclusively triable by. the Court

noted case was received by tlLe,Model

District & sessiofls Judge-I, Karachi East

5. At the time of framing tne charge all the

and claimed trial,

accused plead not 8uilty

6, The prosecutlon in otder to prove its cas! examined 09 witnesses

and exhibited various docurhents and other items 
The statement oI

accused was lecorded under 9r:tion 342 C!.P.C iir which he denied all the

allegations leveled against hirn. He gave evidencf on oath but did not call

any DW in suppnrt of hi6 defer(c case.

-(-

7. AJter hearing the partiG

the trial court convicted the aP

hence, the appellant has filed

9. Learn€d counEel for thg aPPellant has c

is completely innocmt and dlat he has been

police in order to show their €fficieflcy; that

s and appreciatin! the e'riidence on recotd

pellant and sente{ced him as stated above,

r.s aooeal aeainst lus conviction.
I

d

8. The (acts of the case as rvell as evidence uced before the tlial

court find an elaborate mehrion in the judgment dated

29.09.2020 passed by the tlial court and, there

reproduced here so as to avoiq duplication and

the same may not be

repetition.

that the appellant

implicated by the

his brother going

v

missing the complainant made no complainant]for 2 days which shows

that it is a fake case; that there are major contraqictions in the evidence of

the PW's and as such tlrcre evldence cannot be s4Jely rclied uPory that the,,'/



confession made by the accusq.l belore the judicfa

under duress and coercion and as such it codd do

I magistrate was made

t be safely ielied uponi

that the recovery of the churri 'arhich was alleg(dly the murdel weaPon

was made after a delay of three lays and had been foisted on the accused;

that out of the 6 accused who were charged 4, of the co-accused were

acquitted whilst the other dieJ and hence he was entitled to the same

treatment as his co_accused afl( thus fo! any orlall of the above reasons

the accused should be acquitnrd of the charge by extending him the

benefit oI the doubt. In suPPol t of his contentiots he has Placed reliance

on the cases of Muhammad li:rvaiz v. The Stlte and other (PLD 2019

SJpreme Court 5r: . Hakim anl anolller v. The Statc t2020 P Cr'LJ Note

159), Tooh v. The State (1975 I'CI.LJ 440), Adil Khan v' The State and

another (2020 P. Ct.Ll729\, arr unreporled Judgment of High court of

Sindh in Spl. Crl. ATA No.13 cf 2020 dated 27.11 2020 (Imran Hussain v'

The State), Muhammad Azhar Hussain and a{rother v' The State and

another (PLD 2019 Supreme (lou* 595), Muhadlmad Perwez and other6

(2007 SCMR o70), Azeem Khan and anolher v. Muiahid Khan and others

20lo JLMR 274), Taj u alr Shrh v. The crate (2014 P Cr'Ll 323), Qadir

Bakhsh v. The State (2021 P G.LJ 1169), Waiiil Hussain and othe$ v'

The State and others (2020 P Cr.LJ 543), an unreported Judgment of High
-l

Court of Sindh in Cd. SPl l.TA No.357201q dated 21'01'2020 (Syed

Mefuoz Mehdi Zaidi v. The State), anothe ltnrePorted Judgment of

High Court of Sindh in Crl. SPl. ATA No.1F3l2018 dated 25'112019

(Syed Mehroz Mehdi Zaidi I The State) and Abdul Qa,?um and 2

others v. The State thtough lllvocate General of AJ&K Muzaffarabad

and 12 others (2020 YLR 1649)

10, On the other hand learned Additioiral Prosecutor General

appearing on behalf of the !'tate has fully sPPported the impugned

iudgment. ln support of tus o)ntentions, he hal contended that this is a

case of circumstantial evidenct but the Prosecutipn has been able to Prove

its case againEt the accused biried on the evidefce of the PW's, the later

retracted judicial confession ().l the accused which we could salely rely

upon as being ttuthful; the re:Jvery of the dead body on his Pointation,

the recovery of the muider weaPon oF his Pointation; the

should
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corroborative/ supportive mec r.al evidence and as such the appeal
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be dismissed and the death Penalty maint4ined as the Prosecution had

asserted and provcd the m:,tive Jor the mdgeri namely that the accused

wanted to avoid paying tbe deceased Ior the buffalo's which he had

bought from him. In suppcrt of lts contentipns he Placed reliance on the

cases of Muhammad Ashlaf v. The Stale (2011 SCMR 1046), Noor

Muhammad v. The State i1999 SCMR 2lJ2), Mir Muhammad v. The

State (1995 SCMR 614), Mrr lammad Azad alias Javaid alias Iodi v' The

State and others (2019 SClvlR 1330), Nazi! Shehzad and another v. The

State (2009 SCMR 1440), .6azal Rehman and others v. The State and

others (PLD 2004 Supreme t:ourl.250), Mst. Naseem Akhtar and another

v. The State (1999 SCMR 1744), Khan Muhammad and others v. The

State (1999 SCMR 1818), rabi Bakhsh and anothet v. The State and

another (1999 SCMR 1972);nd Muhammad F.min 
v. The State (PLD 2006

Supreme Court 219).

11. We have heard the a.+ments of the lfar[ed counsel for the Parties,

gone through the entire ev.rlence which has been read out by the leamed

counsel fo! the appellant, rrnd the impugned iudgment with their able

assistance and have consitr:red the relevant law including the case law

cited at the bar.

72. Based on our Ieassessment of tire evidence of the PW's, the Place of

the tecovery of the dead boily, the place of the recovery of the churi, the

medical evidence and othrx medical rePolts including the Post mortem

report of the deceased, we tind that the Pro$ecution has proved beyond a

reasonable doubt that ltcshan (the deceased) was murdered by

strangulation and then had his throat cut by knife/chuEi on 02.11.2016 at

about 0230am inside Buffalc, ranch Malir Industrial Area, near Naad-e-Ali

Karachi.

13. The only question l.r:ft before us therefore is who murdered the

deceased by strangulation and cutting his tfuoat by churri/knife at the

said time, date and locatior i'

14. After olrr reassessm(:nt of the evidence we find that the Ptosecution

has proved beyond a reas:nable doubt the charge agaio6t the aPpellant

for which he was convicteci for the following teasons keePing in view that

each criminal case must l,e decided on its o*n Particula! facts andz
(

6
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circumstances;

appellant. We 8et otrt the letlacted
reference below;

to the murder and t}le nain
is his rebacted judicia.l

afises whether we can safely
judicial confession of the

confession for ease of

Muharnr,.ad l\6ad s/o Mullar
for comrnittihg murder of
Adam Jatoi. an 0l-77-2916

CoNFESSTONA I
MTJHAMMAD I;.{MI

Q. hrhat have you to s.y?

Answeri l;ir I with
namely Faizan s/o

the hel of co-accused persons
Ali and accused

Ali made conspiracy
Roshan s/o

about 2200 Hou.rs

deceased Rochan came for ery of amount of

Faizan fo! -, atching the d
thereafter we :onJirmed that

Roshan artd

Ttereafter orr the midnight
was in deep sleep.
02-1L2016 at about

0230 to 0300 Houts I accused narnelv
went there with

urder of Roshan.
pistol of Arad

the deceased Roshan
er but pistol did

known. Thereafter I
Faizan tied rope at

startbd to build up

thereaftet dea eased Roshan
thereafter I cirt the neck of t
with the chuni as to inBure

<ommit hie murder
ed due to our act and
deceaged Roehan Alih

to survive, Thereafter we ped the dead body of
Buffalos ineide our

I sav I had done all
Muhammad Asad

he wa6 died tather

What I have above
and I am guilty of the

and accused Faizan and
nothing with the alleged

my y members have

{

7

Law on

of deceased Roshan

(a) Admittedly ,6 no eve

piece oI evidence the
theconfession and

convict on the lof the

the neck of

seventy thouoands
of purchasing of

and properly
fafm for resting

about 2300 Hours I
called accusee persons namely Asad and

and had to firing upon
to commit hiswith

not fired
alongwith

to reasong
help of

Roshan
intention to

said is the facts oI the
ollence for
s/o Adam

confessions.
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15. AIter a review of thr-'felevant law

conlesEions the Honlble Su 4eme court in

Yaqoob v The State (1992 f(:lvlR 1983) the f ollowing conclusion:

ftom the abooe

to j dge thz eoidentiary
Court 16 to adoert to
appears to haoe been
induceueflt, dutess or

coercioa @itl the olrject to tate the *uth. If the

ol the Iegal validity of judicial

tde case of ch. Muh.mmad v

Coftt is satitf;ed. ofi the abolte aspect/ the ,fierc fact
th$t theft ure': sofie inegulaqities in rccodiag of a
confession, u(uld not wdnd4t disleganliflg of the
sarfle",(bold added)

76. It iE Eettled law thal'a lehacted iud+ial confession caJt be legally

admissible and used agaiiat its maker in

later case of Muhammad Aruin V The State

at P.224 Para 9 as under;

bertain circumstances. In the
I

IPLD 2006 SC 219) it was heldt'

haae been awatiled on the basis
urhich ptopositiofi '$ exontined i
o. The State PLD 796tt (SC (Pdk) 373

declding that tle cotessiarl
taken with tfu ithq facts and

" L Therc is no caoil t, the

Abdul M.ajid's tont:iction.
cotfessiot w\s wholly
Jould that it ,nsaol nta

70. Simihrly in the cqse of the S
PLD 1964 SC 873 thi[ Cnun his

that cotttiction co ld
rcfiqcted co$essiort

ttl I oflce it @as

ryas I ds true,"

nhun alias Gul Hassan
as undtri

of Mst loygun Bibi
uailer':-

"We are unable, to suwft ition of laut hid
down by thz lear rcd ludges . The retractiofl

his flo beaingof o confession is a cirao stance

uhatseoer Wn the questiot ifl the frst
dnd ofl the lurther
th^t lht maker of the

cannot W itself haoe

os to whether the

bhEther it was true,
statefieflt in direct

sation, is etplicable

fully by the pinmity of those qrences and wed
haoe no connec

noturc, ot tl@
\iotl
truth of the facts

eithet its ool ntory
stated. ThE learaed
decidiflg tlese huo

zohatsoewr wi

Iudges were WllectlVntwiflf
questions, aad llz an,uerc being the ffirmatioe, in

w tself was sufrcient,
fistances to Eupport

The tettqctlol of the

8

tok o

,

afuich has

that it
oalue of ed confessiott,

the question, the
made rily, without

to

confession udt) and if
for to fom a

face of the of the
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coflscLoug

uhetlvt iudicial ,r extra judicial, d legally be takcn

iflto @nsideratiot 1 agai st the of thrae confe;sions

himself., and if the confessions were to be true afld
oolu tary, then'there uas no n dt aU to look fot
futther ettled thal as

agdlqt ffessiofl, i dicial
or extto ol tot rettacted,
cqrt t t sole bdsls of his
cofloicti and belieues

thqt it furul was flot
obtqifleil by tbt"ture or
(bold added)

ot iflducefieflt."

without any inducement dtEess or

object to state tlte kuth.

and (b) was made with the

18. Notably it was also he-ld tlEt if both ( and (b) were satisfied even

iJ there were some irreguttities in of a conlession it would not

waEant di$egarding of the same ln our however following the case

of Azeern Khan V Muiahi.i Khan (2016

must be of a minor nafure irnd muot not

274) such irreguladties

voluntariness or truthfulni qo of the confess

79. [n the case of BahadGr v State (PLD

" As Jor thz 
.co fl ssions the High it Wur6, oas

duly .f thE fact that bdcted coflfession

dehacted from either the

OIL

-17. Thus, the court Laid (l.rwn a two PronFed test aB under (a) whether

the retracted iudicial conleslion appears to irave been made voluntaril,

suggested that a judicial iconlession al

conviction the safer coulse was to

requirement seemed to be added that in

the conJession it had to bq Placed within

prosecution evidence/case.

996 SC 336) although it wa.e

can be nade the basis of

to see if there was any

g the huthfulness of

context of the whole of the

colroborative material avallable to determi itd truthfulne8s.

20. In the case oI Manleet SinBh v (PLD 2006 SC 30) a further

27- In our view therefgre we are not i*r ary doubt that a lehacted
I

conjession before a magistnte can be the b[sis of convicting in a capital

case however it must bei

t and

/

9

(a) Voluntary i.e. wi*tout threat or

his

the
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(b) Its object must b to .,late the truth; assistance for which
can be ascertai ?d from (i) w the confession
appears truthful within the of the prosecution

other evidence on
the truthJulness of

case and (ii) wh rther there is
record which terds to corrobor
the confession ahd

(c) Only minor retiLrladdes legardi4g the rules concerning
the recording of irdicial conJessiohs can be Permitted as

determjn,,d on :r case to case bpsis the main criteria
being that suclL iregularities have not adversely
effected the voluntariness or truthJulness oI the
confession.

22, Averting to the plocedural sale guards which are aPPlicable to the

recording of confessions such principles werd set out in the case of Azeem

Khan v, Mujahid Khan 111016 SCMR 274) which concerned iudicial

confessions under 5.164 Ci I'C befole judicial magistrates.

14. The judicial cohf?s.,ons, allegedly maile by bolh lhe appellanls arp llL?

rnaLeial piee of eoiderce in the prosecdtion hand, lherefore, we uould
deal with th? satg ifl l)r frsl inslance.

'15. Keepirtg in oieu),he High Courl Rules. laying doton 0 binding
procedure for laking ret',uired precaulions anil obseruifig th? requirefients
of the prooision of sec ion 364 read @ith section 164, Cr,P.C. by r1o?o it
has becorte a tite lau that befure recorfiing co fession and that too in
crimes entnilitg capital punishnent, the Recordiflg Magktra.te has to
e,sentially obseroe all these fiandatory pfecautiofis, The

f fldafiefltal logic tehind the safie is that, all sigtls of /eat
iflculcated b! the lfl\l estigatifig i the,flintl of the accused
are to be shed.le.l our qnd. he is to be p
case he is ,tot guilty or is flot fiakiLg

ided /tll assutttfice that i
coflfessiofl o o htfltaily thefl

ifl that case, he uloflld flot be ed ooer back to the police.
i6 to be gioen aftet the fntThefeafter, suffcient ,ttne for reflec

t time, Recording Magistrate

{

r\aming io administerel., At the eryiry
ins to adminislet the secotrd roornLng

tllat no@ he Toas in tht safe hands. All
or othEnoise, includiAl Naib Caui at

d the accused shall be assured
offcials whether in untform
to the Court fiuEt be kept

the acc sed. After obseruitg
ccuseil pefiofl is willing to
ftnulate.l by the High Coltrt
flsr.oels gioefi, be recotded irt
t of nccused be recorded W tlle

Magistrate with his oitln hand afid. in ca there is q geiuine conpelling
rcason thefi, a special tote is to be gioefl that the same laas tlictated to a

rcsponsible olfcial of tlt( Coutt like Stenogr\pher or Reader and oath shall
also be administered tc such qffcial that he )ould cortectl! type or uite
the true afi
Mdgistrate.
recorded in
ampletion,

l0

Iansuase-to hifll ii the
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a cefifate, as required flder

pfoceedinSs be gioen by flu
thc ac&seil shall be selt
prccess at flo occasiolhe
ciaUofficq whethet he is

Naib Cotttt weoirg Police ftn, ot afly other pollce
ilispensatiofl ?ttouLlolft"iauolficei because

considefibly ilirthii h.the
by the accttseil.

stch caleless
oolartaru laturc

ol the coflfessiot, ma.le

trate flatuly, Ch. Taufq
under thz law. He wqs

both the aryelloLts werc
safiq thetelore,law, the

le which caflnot be safelY

le oI s@le afuninistrd.tiol oJ

justice.

77, The Recoritirt1 Magbttate co succnsioe illegalitiPs ofi e

after the corfes,lons of the aqellafts
o oath, same police ofiicet, who had

ptoiluce.l This Ioct bespeaks

oolufies that the R cDfllifg M was either ,tot knowlng the

r la@ o1 the subiect t hc was adilg the police ua! destrcd W lt,
comptomisiag his ,dictal, obliga This careless attitudE of the

Magistrate Ptooided Fretfliufi to the I tigating Agenc! because it Nas

thcreafteL that the re$tvies of th" inciminating articbs ttere

nadz at the instand' oJ ttu appellan detail of which is mentioned

d

d
,l

11

aboue.(bold added) \

?3. In the case of Mu{ ainmad Ismail

SCMR 898) it was emPhaiized that iI

piece of evidence against qte accused

others v. The Stai.e (2077

the confession was the onlY

tlren procedural saleguards

would amount to tlle whol,l confession being disregarded and in cageb of

iudicial confessions ae dliuded to earli there was a requirement of

cofioboration in the follor]uing terms at P

"The only ltner piece ol rcnaiflirrg ifl the

fielil was a
Ml.h@rnfi4il

juillcial co ot allegeilly maile bY

IqruL Khalld atd Shakit Ali
fidet sectiofi 764,

id jrdicitl cotfessiot
latts beforc the ffial
o/ any inilependent
iclal cotfessiotr could

itrg ot upholdittg the
also shqtos thtt the

tiofl beforc the trial
been produccd belore

conlessions afld thtt the

confessiofls atlibut"d to tlArn bogus; The Toceedings

,
of tecordiag cf the judicial dcposed ohotrt by the

tl
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t."ate shot ilnt it htd been mentioned in

\s that be|ore reco the confessiotts tlg
le appellants been remooed. The
,ry the concerned

co rt shoats thn' sofie police did remain in the

col,Lrtroom at thr tirne of recordifiS

24. Like wise in the case.of Fazal Rehma+ (Supra) it was held as under

rcleoart l,4agiQ

those proceedi4

handculls of
slatefie t fiadl

+

" (d) For tlrc purpose of aftioing at the conclusioll ulhether a

retracted confesiion may t'otm the basis of anuiction if
belieued to be lrue and ooluntaily madc, the Co rt has to

tlke inlo consileration not only lhe reasorls gi)en Ior
fiaking thr rchl'ssion or retra.h{l bul lhe attending facls
aniL circufistarres surtounding tl|e safie. Therc ca be fio
absol te flile that o retracted, con/ession c@nfiot be

datcd upon unl?ss the same is conobotated
tnntcriall|, B..t as a t atter o/ prudence and caufion
trttich has snrtii, l ilself illto a rule of lout, a
tctricteil cot)'Lssiolt caflflot be fi*de solely the basis
ol coflaictiofl ,tflless the safie is coltoborated, This,

hoateaer, does rot fleczssaily fiean that each and eoery

circufislance t|entioned in lhe confessiofi rcgardLng lhe

complicity of lhp accused mLsl be sepatotely and

indrpefidcfltly "ortoLmrateil nor is it essential that the

cotobora{ton lust cofl1e ftom facts and circufistafices

discooered aftet the anfession :a'ai made,bold added\

(f) The coflfeision of nn accustf Person is substafith)e

eoidehce and a conoictiofi an be based solely oh the

cofifession, Th2 question howeoel, as to Tuhether on the

t'acts aniL circl)nstances of a gioin case the Coutt shollld
acl upofi su.h i confession alone is an enlirely diffeftr,Ily
quesliofi, ?ohic rclales lo the 'eibhl and eoidenhary ualue

of tlu confesst,,a. Normally spCaking il would ,lot be

qdte safe, as n natter o/ pru(ence i/ flot of Ltu), to
base a cofloi.1:ofi fot tnuliler ott the corrfessiofl of the
alleged uurd*e4 by itself a d urithout ,norc, whert
the cofllessioi is opeh to goodtdeal of critlcistt.(bold
added)

25. Turning to the judicial conlession of appellant. We note that at

the time of cross exarnininl; the lO PW 9 Asthar Ali it was suggested that

the accused had been coerced and induled into making his iudicial

conlession or else his Iathdr and brother wolld be put in trouble and that

he along with his Iather and brother were afested ftom his house and the

same line was adopted in f,is 5.342 Cr.PC st4tement however we find 6uch

t. He did not inform the

2
a suggestion/assertion a Inere alter though

tz

before the trial

the confessions" .



judicial magistrate about thi:r at the time of niaking his judicial conlession

and did not even suggest it r,', thejudicial malistrate PW 2 Khalid Hussain

when he gave evidence at hirl during his

he Iailed to ploduce either lis father or

evid€nce in relation to the retracted iu
admittedly couoboration tends to be a lule
of rehacted judicia confessions
corroboratiory'supportive evidence to be
espe.ially in a (apital case.

crof s examinatioru Furthermore,

brqther as a DW to support his

dicial .onfession although
of .aution however in aases

we aonsider such
of importancy'signif icance

claim or even give evider.re that he was ]arested from his home. In

addition IO PW 9 Asghar Ali had no proven entnity agairEt him and no

reason to force him or indule him to confesi to a crime which he had not

committed. As such we finct that the retracted judicial conJession of the

appellant has been volunta: ly made and its obiect was to tell the truth as

it conJorms with the other r vidence adduced during the prosecutron case

We aiso note that there tvere hardly any procedural irregularities in

recording of his corrfession. ,\dmittedly it wls made after a delay oI about

11 days of his arrest but this delay has bee4 exPlained on account of the

absence of a judicial magitEate to record ftis conlession earlier. In any

event there is no llald and last rule about a4y particula! delay detuacting

from the legal validity of ! retracted iudicial confession, in this resPect

reliance is placed on the car,r oI Khan Muharnmed (SuPra) and thus for

the reasons discussed above we rely on the rehacted iudicial confession

as made by the appellant.

The next question is whether there is any coroborativvsupportive

we find the following corroborative/stirpportive eviden.e to the
retra.ted iudicial confe6sicrr of the appella4t'

(b) That the compla:.)unt PW 1 Abdul Qadir who is the brother of
the deceased states i1, his evidence that on 01.11.2016 the deceased

went to the cattle far-n of Habib and Adil for receiving money but
he did not refurn ard he became aware of his absence when the
deceased mobile phc.ne went una This is corroborated by

of the deceased who inPW 5 Wali Muhamrr.ed who was a

his evidence states that on 01,11 6 he had gone with the
deceased to the cadle pen to collect from accused Adil at
7.30pm when accus-,d Adil asked deceased to return the flext

went lor a meal with theday to collect the rnoney. He
deceased before drcpping the d back at the cattle pen that

the cattle pen where theevening. On 02.11.11016 he retuned
accused told him th.:|l-re had paid the deceased who had then left.
No e]ll]lity was sulr,rcs.ed against either oI these two witnesses
who gave their evid:nce in a shaightlorward manner and were not

2
l3
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dented on cross exa lination and thus we believe their evidence.

Namely, that the de,:,:ased went to Auil's cattte Pen on 01.11-2016

in order to collect nioney flom Adil and in fact the deceased was

last seen with Adil cn the evening of 01.11.2016 when he retumed
to the cattle pen to c({lect his money.

(c) The fact that no I lR was immedialely lodged we do flot find to

be of any great siG,rificance based on the Particular facts and

circumslances of thir case as whei some body goes missing it is
not u conrnon for the FIR nr-r( to be ilnmediately lodged as instead

the relatives and fliet.ds first priority is to look for their loved ones

which PW 1 Abdul ()adir and PW 5 Wali Muhammed did when

they heard that the c (,ceased was missing some time on 02.11.2016

(d) On 03.11.2016 the accused was airested by PW 3 Muhammed
Arshad and PW 4 l iuhammed Khari under S 54 Cr.PC based on

d only hours after his aEest

took the police to th(r .attle Pen w he owned where he Pointed
out the dead body of the deceased dden under a pile of dung
Only the accused cor,ld have known the hidden dead body

was. The comPlainant was then contacted by the police who
reached the scene o' the c me with PW 5 Wali Muhammed who
had been searching t,)r the deceased, The complainant recognlzed

the deceased as his :rother and notic,ed the malks and wound on

his neck and thereai :et registered an FIR against the accused and

some others. This al';rr corlobofates/supPorts the conlession of the

accuscd

lorded his judicial conJession
ich he lateI rekacted. As
J have the conJession made
e. We have already lound the
)een made voluntarily and in
tready placed our reliance on

ty or ill-will towards the

appellant and had lr,) reason to y implicate him in this case

Ior example by mal,jng uP his arrest or foisting the churi on him
held that the evidence of the

(e) Tfuee days alter ilis a est the accused took the police back to
the cattle pen whercr he dug up the \idden churri/knife which he

had used to murd$ the deceased. The chuui/kniIe when sent for
chemical exalninatic,rt was found to be stained with human blood.
This also corroborah:s/supports the cpnfession of the accused

(f) The medical evid:nce of PW 6 Dr.9iraz where she found that the

deceased had died t rr account of stralSulation and then by having

his tluoat cut also rorroborates/5uPPorts the confession of the

accused

(g) About 5 days later the accused rei

before the judicial magiskate wh
mentioned earlier tl.e police tried t1

earlier but no magistlate was availabll
rekacted judicial confession to have ]
order to tell the kutli and we have a]

it.

spy inJormation thal he was
deceased at his cattk pen. The

and in such circumstances it has
police PWs can be fully relied
placed on the case ,ri Mushtaq

ved in the murder of the

(h) That the police i1v's ha.i i1o

u In this respect reliance is
v The State (2020 SCMRAhnied

l4



474).As such we pi;:,ce reliance on
witnesses.

weapon(knife/ chur i

supportive/ corrobol r,tive

the evidence of the police

e
(i) That all the PW'r. are consistent il their evidence and even if
there are some contr iLdictlons in their evidence we consider these

conkadictions as Drirror in nature and not material and certainly
prosecution case and thenot of such material:tv so as to elfect

conviction of the app,:llant. In this rei
cases of Zakir I(hln V State (1995

Hussain v. The Stat,: (PLD 2010 Supr
of the PW's provider a believable co!
events ftom PW 1 the comPlainant'!

pect reliance is placed on the
SCMR 1793) and l(hadirn

eme Court 669).The evidenre
roborated unbroken chain of
evidence that the deceased

had gone to the cattlr Pen to collect money which was owed to him
by the accused to Pl,V 5 Muhammed Wali accompanying him to
the €;,illc pen and n, r i.r1g with the accused to the accused arrest
and taking the polic:r tirstly to \.^/here the body was hidden at his
cattle pen and lal(r to where he had

at his cattle
medical +ridence to his

hidden

Pen

the murde!
to the

confession

l

0) As stated by r.uny witnesses lin their evidence and the

appellanfs judicial ironfession the mqtive for the murder aPPearc

to be the zrppellanls reluctance tq Pay the deceased for the

buffalo's u'hich the cleceased had alreirdy provided to the accused

(k) The fact that 4 ot the aPPellant's co-accused were acquitted of
the charge is of no ir{sistance to the dccused. This is because their
case (co-accused) wa* on a completelJ, different footing as none of
them had confessed fo any clime and their was hardly any legally
admissible evidencrr against them which lead to them being
acquitted by being g yen the benefit of the doubt.

before the judicial mr gistrate (later rehacted) bv the accused

(l) Undoubtedly it ij for its case against
the accused bevortd we have alsoa

considered the defeir,:e case to see if :

dent the prosecutioil case. The defenr

implication by the police simplicter d(

with the appellant. -Although the app
he did not call a single DW to supp(
been very much ava|able being his fE

they u'cre all afiestcf. br the police 1

It at all can caste doubt on or

Fe case is simply one of faise
lspite them having no enmity
lellant gave evidence on oath
srt his case who would have
ither and brother as allegedly
rom their house and notably

no one even made any complaint tq any higher authoity about
this illegal arrest frorr theil house. Tle defence that the aPPellant's
conJession was mrde under duress/inducement was made
belatedly in order fir save his skin add we disbelieve the same in
the face of the over ',vhelrning prose-tiution evidence and find that
the defence case has not at all dented |he prosecution case.

Thus, for the reasoru mentioned above we uphold the conviction of

the

2

26.

the appellant. With regard to sentencing,we note that although

15



prosecution has proved idi case beyond a reasonable doubt since the

prosecution case largety tu]: rs on evidence which we must

consider with gteat care anii caution, in this respect reliance is placed on

the cases of Fayyaz Ahmedi'\r State (2017 2026) and Azeem Khan V

Mujahid Khan (2016 SCM+ 274) ,we adopt

the sentence handed down to the appellant

saler apploach of reducing

the death penalty to Lifu

Imprisorunent witlL if an)', compensation

impugned iudgment remair,ing in tact.

/or fines set out in the

27. As such the convifion of the ap t is maintained and the

appeal is dismissed save aslroodified in of sentence as set out above

lile imp sonment with thewhich is reduced lrom thd Ceath penalty

confirmation refetence beini answered in thg negative,

lu E t sf"lfzz

i
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