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IN THE HIGH COURT OF SINDH, KARACHI

Present: ,' y

Mr. Jistice Mohammagd Karim Khan Agha
Mr. I ustice Khadtm Hi’tssam Tunio,

Criminal hppeal No.421 of iOZO.
- Conf. Case No.20 of 202d

Appellant: : . Muhammzid Sami @ Muhammad
: Adil S/o. Habib Ahmed throngh
Mr.Muhammad Imran Meo,.
Advocate.
Respondent: - . The State through Mr. Muhammad
I Igbal Awan, Additional Prosecutor
T General, |-
Date of hearmg - . 11.04.2022.
' .
Date of Announcement: 15.04.2022,
JUDGMENT |

MOHAMMAD KARIM KHA’N AGHA, Ii- The appellant Muhammad

| Sami @ Muhammad Adil S/ b 'Habib Ahmed has preferred the instant

appeal against the judgment uated 29.09.2020 ﬁassed by Learned Model
Criminal Trial Court/ Addlhopal District & Sessions Judge-1, Karachi East
in Session Case N0.998 of 2[:317 arising ont of| Crime No0.315/2016 u/s.
302, 34 PPC registered at Poli:t.e Station, Saudabad, I(arachl whereby the
appe]lant was convicted under section 302(b) PPC for cémrrdtﬁng Qatl-e-

amd and was sentenced to death subject to conflrmation by this court. He

‘was also ordered to pay compensahon of Rs.500,000/ - to the legal heirs of

the deceased. In case of non-g,-ayment of compehsation the appellant was

to undergo S.I. for 91x monthq more. |

2. The brief facts of the: Gﬂae‘ as narrated by Abdul Qadir son of Adam
(complainant) are that on 01. 1. 2016 his brother Roshan informed him that
he had to take amount of ?R§.370,000 /- from one Adil in respect of
business of buffalos and _latefi on Roshan went iio cattle pen of Habib and
Adil for receiving morney but he did not return. | Later on the complainant

came to know that his brothér Roshan was muJI'dered and his dead body
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Asad and Faizan  who were? affiliate’d. with MQM Haqiqi committed
murder after planning and najinés of accused Asad and Faizan were not

' ' Hagigi. On 10.11.2016 at
about 1700 hours L.O. left PS with accused Sami @ Adil for arrest of newly
introduced accnsed and on 1-.hdI pointation of accy

Muhammad Adil LO. arrestdc. accused Faizan

disclosed to him previously .du;e-_to fear of MQM

|sed Muhammad Sami @ -

son of Hakim Ali from
Bismillah Chowk at 1800 hour’ and prepared such memo. On 09.11 2016

1.O. produced accused Faizan for obtaining remand and he was remanded'

to police cnstody for one day §!10.11.2016. On 10.11. 2016 1.0. dispatched

case property ie. deceased cletes and churri té chemical examiner and

obtained such chemical repcit. On 10.11.2016 1.O. obtained further
' 12112016 LO. moved
XXVI Karachi East for

i @ Adil, but Link Judge

remand of all three accused pul 12.11.2016. On
application to the Court offI;ra.dicial Magistrate
recording confessional statemé;'n't; of accused Sam

who adjourned the proceedirlg;*I fo 14.11.2016 could not record confession.
On 14.11.2016 1.0. bronght aq"used Sami @ Adil for confession but the

learned ]udges XXVI and XX\?II were on leave.

. The Magistrate-XXVIII
verbally directed to produce tkc' accused before ¢

.qncerned Magistrate but

he granted remand to police custody for threel days till 17.11.2016. On

17.11.2016; confession of accf.sed waé recorde

by learned Magistrate
XXVII. Thereafter, 1.0. conducted raid for arrest of accused Asad but

could not succeed in arrestmg him. After completion of the investigation
1.O chaIIaned accused Sami @ihdﬂ, Faizan and Kept the names of accused
Ageel, Sikandar and Habib in i:: slumn No.2 of challan. However, name of
accused Asad was shown as bhsconder with red ink. On 10.12.2016 L.O.
received mfonnaﬁon that ac_cdjée:d Asad had bee11 arrested by police of P5

Garden, his cnstody was bfd;:ig_ht before the clourt of Magistrate-XXVI
Karachi East where LO. obtaified police remand

of accused for recovery.
On 12122016, 1.O. mterrogated the accnsed Asad and during

interrogation he disclosed thaf the pistol belongeh to him but Faizan made
fire but the fire missed from {I e deceased. Durmg interrogation accused
Asad showed his wxllmgne{ssg tq recover the said pistol, which he
concealed in same Bara under 1the dung. Thereafter, [.O. along with Qadir,

Ubaidullah and custody of thd ‘decnsed proceeddd to Bara for recovery of
pistol and on the pointation o aocused Asad he got recovered one pistol

by digging dung which was \@_rrapped in plastic|shopper of white colour,




- 6.

LO. checked the pls’col and fm vi 36638 PSE written on it, LO, prepared

such memo and also prepared ucetch on the bacl‘f of the mashirnama. 1.0.

lodged FIR under 5. 23(1)(a) of ‘ AA 2013.

nbmitted challan against
od, Muhammad Sami @

Sikander for offence

4 After completlon mvestl'ratton the 1.O. st
~ accused Muhammad Asad, Aqeel Habib. Ahm
Muphammad Adil,
punishable U/s. 302/ 34 PPC. 'f'he ]udmal Magnftrate took cognizance of

the case and sent up the same to the Sessions ]pdge Karachi East as the

Muhammcld Faizan and

case was exclusively triable by ithe Court of Sessjns, wherefrom the above

noted case was received by the Mode! Criminal Trial Conrt/Additional
District & Sessions Judge-1, Karach1 East. . '
5. At the time of framing?tﬁe charge all the

and claimed trial.

accused ipIead not guilty

The prosecntion in order:to prove its casg examined 09 witnesses

tems. The statement of
n which he denied all the

and exhibited various .docuri;epts and other
accnsed was recorded under Shtlon 342CrP.Ci
allegations leveled against hxm He gave evidencg on oath bnt did not call

any DW in support of his defef:c_e case.

7.
the trial court convicted the aﬁ-pel}ant and senteniced him as stated above,

After hearing the parties ;and_appreciating the evidence on record

hence, the appellant has filed tlius appeal against t-n‘s conviction.

L i
8. The facts of the case as| well as evidence i:-roduced before the trial
court find an  elaborate me;h-tion. in the impugned judgment dated
29.09.2020 passed by the triélié_durt and, therefdre, the same may not be

reproduce_d here 50 as to avoié{ d_ilplication and unnecessary repetition.

9.
is completely innocent and that he has been. ﬂalsely nnphcated by the

Learned counsel for the appellant has con;ended that the appellant

police in order to show their &fficiency; that d
missing the complainant made no coi’nplainant_

that it is a fake case; that there are major contrad

espite his brother going
for 2 days which shows

ictions in the evidence of

the PW's end as such there evi"dence.cannot be safely relied upon; that the










@_FE.SE’LJMI_
"MUHAMMAD ;M - |

- Law ou refraction of judicial confessions.

|

|

circumstances; R ]|
| : ]

(@) Adrruttedly there is no eye witnes to the murder and the main
piece. of evidence dgainst the appellant is his retracted judicial
confessiou and therefore the questlon arises whether we can safely
convict on the basis {of. the retracted judicial confession of the
appellant. We set ot_\lrithe retracted judicial confession for ease of

reference below,

i

Q. What haye-ypu to say? i

Answer- it [ with the help of co-accused persons
namely Faxzan s/o Haknﬂl Ali and accused
Muhammad Aaad s/0 Mubarak Ali made conspiracy
for comumitting murder of deceased Roshan s/o

~ Adam Jatoi, Ou 01-11-2016 at about 2200 Hours

deceased Roshan came for recovery of amount of
Rs.370, 000/-] (three Lac aud seventy thousands.
rupees) fronﬂ me on the accqunt of purchasing of
(04) Buffaloslfrom him, after meeting and properly
hospitality he was left in our !r:attle farm for resting’
purpose. Onl 111e same day at about 2300 Hours I

called accusec: persons namely Muhammad Asad and -

Faizan for atching the deceased Roshan and

thereafter we :zonfirmed that he was in deep sleep.

Thereafter or the midaight on 02-11:2016 at about
0230 to 0300 Hours I alongwith accused namely
Muhammad | Asad and Fai

intention for | committing

urder' of Roshan.

- However accused Faizan was holding pistol of Asad

and had tried to firing upon |the deceased Roshau

~ with iutention to commit his murder but pistol did

not fired dui to reasons wot| knowu. Thereafter I
alongwith thiz help of accused Faizau tied rope at

the neck of dl-ceased Roshan and started to buildup -
pressure with intention to |commit his murder

thereafter det eased Roshan died due to our act and

thereafter I cut the ueck of the deceased Roshan Ali

with the Churri as to insure that he was died rather
_to survive, Thereafter we duniped the dead body of
deceased Roshan ju garbage of Buffalos iuside our

cattle farm (Bhains Bara). Further I say I had done all

 this mess with the help of accused Muhammad Asad
and “accused |Faizan and my family members have
“nothing with the alleged offenge. What [ have above

said is the trus facts of the case and I am guilty of the
offence for cumrruttmg_murd r of deceased Roshan

s/ 0 Adam Jatpi”.

7

STATEMENT |U/S. 164 CRPC OF

went there with .



15,

~16.
adm1551ble and used agamut its maker in

later case of Muhammad Amm Vv The State

After a review of thi televant law on

the legal validity of judicial

~ confessions the Hon'ble Squeme court in the case of Ch. Muhammad.V

Yagoob 'V 'I'he State (1992 ECMR 1983) reacﬁed the following conclusion:

“The Iegal posicion, which has emerged from the above

 reports, seents
“value of retrac)
the question,

made voluntarily, without any

Yoibe that in order
ed confession, the
uhether the samg

to judge: the evidentiary
Court 1s to advert to
 appears te have been.
inducement, duress or

coercion with the object to state the truth. If the
Court is sattsf-ed on the above aspect, the mere fact

that there wer

: some irregula

4
ities in recording of a

confession, would not warrmft disregarding of the

_ same” (bold added)

It is sett]ed law thaf‘ a retracted judie

at P.224 Para 9 as under;

“9, There is no cavil |ta the prapositio

ial conféssion can be legally

rertain circumstances. In the.
(PLD 2006 SC 219) it was held

that conviction could

have been .awarded on the basis. of retracted confession’
which proposztton was examined in cgse of Mst. Joygun Bibi
£ - The State PLD 1960, (sc (Pak) 313 a

under:-

”We are unable to support the pr*opos:tzon of law laid

down by the leatr.ed Judges in this
of a confession ;s a circumstance

Iegard The retraction

hich has no bearing

whatsoever upan the question whether in the first -

instance it w

Uofuntan ly made,

and on the further

- question whethe- it is true. The fact that the maker of the

confession later {ioes not adhere to it

cannot by itself have

any effect upon, the findings reached as to whether the
confession was z-oluntan_;, and if so, whether it was true,

for to unthdrawl from a self-accusin
face of the consequences of the acd

g statement in direct

fully by the groximity of those consequences and need
have no connection whatsoever with either its voluntary

nature, or the \truth of the facts
Judges were perjﬂctly right in firg
questions, and thz answers being
declaring that “he confession by
. taken with the qther facts and circ
Abdul Majtd’s conviction. The

stated. The learned
t deciding these two
in. the affirmative, in
itself was sufficient,
jmistances to support

confession wa4s' wholly immagerial once it was
found that it dras voluntary as well as true.”

10. Similarly in the chse of the State v. Minhun alias Gul Hassan

PLD 1964 SC 813 th:i'- Court has observed as under -

4

usation, is explicable.

retraction of the




“As for the conft ssions the High Court, it appears, was
-duly conscious of the fact that yetracied, confession
whether ]udtc:al'nr extra judicial, could legally be taken
into consideratiop: against the make of those confessions
himself, and if the confessions were found to be true and
voluntary, then! there was no need at all to look for
further corrobof ation. It is well-settled that as
against the gker Himself his donfession, judicial
- orextra judici Iwhetherretrac d or not retracted,
can in law tmlzdly form the |sole basis of his
~ conviction, if Ihe Court is satisfied and believes
‘that it was true and voluntary and was not
obtained by ttrrture or coerciop or mducement
(bold added) -

17, . Thus, the court laid downa two pronged test as under (a) whether
~ the retracted ]udlclal confebt.lon appears to }mve been made voluntanly,
w1thout any mducement ClhlreSS or coercmr’ and (b) was made with the
object to state the truth. - i

i
i
i

18.  Notably it was also held that if both (;) and (b) were satisfied even

if there were some irregula!:it?ies in recording of a confession it would not
warrant:disi'e garding of thé"éame In our vie\Tv however following the case
of Azeem Khan V Mu]ahm Khan (2016 S¢MR 274) such irregularities
must be of a minor nature and must not have detracted from either the

voluntan_ness or truthfulnel:as of the confession.

19.  In the case of Bahadur V State (PLD 199 SC 336) although it was
suggested that a. ]ud1c1a1 confessmn along can be made the basis of
conviction the, safer cou{se was. to lool«i to see if there was. any

corroborative material available to determine its truthfulness.

20, In the case of Mani'ae.t Singh V State (PLD 2006 SC 30) a further
requir_erhent seemed to be'ia_dded that in defermining the truthfulness of

the confession it had to be placed within the context of the whole of the

_ prosecution evidence/case.

2. Inour view-therefpi'é we ate not ih any doubt that a retracted

confession before a maglst:f'ate can be the b%lsis of convicting in a capital

case however it must be; |

(a) Voluntary i.e. _v\a‘é'imout threat or inducement and







23,
SCMR 898) it was emphasized that if the j

- has rendered the c

 above.(bold added) =

the accused fully undef stand and thereaftdr a certificate, as required under

 section 364, Cr.P.C. with regard to thege proceedings be given by the
Magistrate under his seal and signatures nd the accused shall be sent

t6 jail on judicial retand and during this process at no occasion he

 shall be handed over to any police pfficial/officer whether he is
'Naib Court wearing police uniform, or any other police
official/officer, because such ca’?eless dispensation would
considerably diminis ivthe voluntary

ature of the confession, made

by the accused. _
16. In the instant ca:s_e_',f the Recording E:agistmte namely, Ch. Tauﬁq_'
Ahmed did not obserul' least precantions, t

_ quired under the law. He was
so careless that the confessions of both the appellants were

recorded on oath, ﬂ'f&b‘sly violating the law, the same, therefore,
! nfession inadmisbible which cannot be safely
relied upon keeping|in view the principle of safe administration: of

justice.

17. The Recording Mj’aéistmte committed successive illegalities one

after the other as after recording the confessions of the appellants

produced them in |the Court in h ndcuffs. This fact bespeaks
volumes that the Reconding Magistrate was either not knowing the
law on the subject ot he was acting it the police way desired by.it,
compromising his judictal, obligatigns. This careless attitude of ‘the
Magistrate provided premium to the Investigating Agency because it was

on oath, both were Fanded over to __th{ same police officer, who had

' thereafter, that the revoveries of the so-culled incriminating articles were

made at the instanct of the appellants, detail of which is mentioned

In the case of Mul..::?nmad 1smail j.’nd others v. The State (2017
dicial confession was the only

“

piece of evidence against the accused then ignoring procedural safeguards 2

would amount to the _whq'iw confession being disregarded and in ':case?s of -

judicial confessions as a;lh_.lded to earlier there was a requirement of

corroboration in t_he following terms at P.898;

“The only oifhier piece of evidence remaining in the
 field was aj judicial confession allegedly ‘made by
Muhammad | Igrar, Khalid Hussain and Shakir Ali
“appellants before a Magistrate under section 164,
Cr.P.C. but admittedly the said judicial confession
had been retidcted by the appellants before the trial
court and lin the absence| of any independent
corroboratidn such retracted judicial confession could
not suffice alli by itself for recording or upholding the
appellants’ lconvictions. The tecord also shows that the
appellants hadsubmitted an application before the trial
court mairitaining that they had hever been produced before
& Magistrate [or recording of their confessions and that the
confessions attributed to them were bogus. The proceedings
of recording cf the judicial confession depased about by the

11
















prosecution has proved ‘it case beyond a| reasonable doubt since the

prosecuﬁon case l;argely tui ns on circumstantial evidence which we n‘u.itst
con_sider with great care ar'jci é_ca_ution,_ in this| respect reliance is placed on
the cases of Fay'jraz-Ahme_dEVQ State (2017.SCMR 2026) and Azeem Khan'V

- Mujahid Khan (2016 SCMR 274) ,we adopt {]

re safer approach of reducihg

the sentence handed downitq the appellant from the death penalty to Life

: Imprison.ment ‘with; if any, ‘compernisation jand/or fines set out in the
impugned judgment remaiting in tact. '

27.  As such the convigion of the appellant is maintained and the
- appeal is dismissed save asi modified in term;

s of sentence as set out ab01:ve
- which is reduced from thd death penalty t¢

» life imprisonment with the
confirmation reference being answered in the negative.

oA

Muhammad Arif
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