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IN TTIE HIGTI COURT OT' SINDII AT I{ARACHI

Before: Mr. Justice Ahmed Ali M. Shaikh
Mr. Justice Mohammed Karim Khan Agha

Cr. Revision Application No. 61 of 2015

Muhammad Rashid @ Master & another

Vs.

The State

ORDDR

MohaEDl ed Karlm I(han J. By this order, we propose to
dispose of the above criminar revision application fired under
Section 526 and 561 A Cr.pC on behalf of the appellants
(Mohammed Rashid @ Master and Zahid Abbas @ Zaidi)
challenging therein the order dated 2S.02.20L5 passed by the
learned Anti-Terrorism court (ATC) No.rr, Karachi, in special case
No.341 (lu)/2o14, whereby the applications under section 2s of
Anti Terrorism Act 1992 (ATA) of the appellants were dismissed
(the impugned orcler).

2. The facts of the case as disclosed in FIR No.19g/2013, under
section 3o2/1og/94 ppc read with Section 7 ATA registered at
Police station Gizri, lodged by the complainant sHo soha, Ahmed
Khan alleging therein that on 1g.s.2o1g at about 22os hours he
along with his subordinate staff were busy in patroling when he
received information on emergency 15 pursuant to which he
reached behind the street of Gizri Avenue situated at Jam sadiq
bungalow where he came to know that in Bungalow No.16J/1, 9tt
Gizri Street Phase-4, DHA, Karachi two unknown accused persons
made firing upon Mst. zehra shahid Hussain who was injured
and was taken by ambulance to National Medicar centre Kala pull
for treatment where she later succumbed to her injuries. It is
further stated that the sHo asked about rodging of the FIR from
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Date of hearing: 25.O4.2016.

Date of Order 06.0s.2016

Appellant: Through Mr. Muhammad
Advocate for both a ellant.Pasha
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the relatives of the deceased but they did not give any response

thereto, therefore, the FIR was registered and the SHO was made

the complainant in this FIR.

3. [t was further stated in the FIR that on 18.5.2013 Mst. Zehra
shahid Hussain while returning home from Defence ciub phase II
DHA Karachi in car bearing registration No.AEHJ-212 Suzuki
Cultus, driven by driver Ghulam Rasool at about 2205 hours,
when she arrived at home being bungalow No.L6-Jll, 9h Gizri
Street, Phase-IV, DHA, Karachi she was entering into the bungalow
when two young accused persons riding on motorcycle, wearing
black shirt (Kameez) cf,me there. one of them. remained on the
motorcycle whereas the second accusecl aged about 20122 years
duly armed with pistol entered into the bungalow and aimed his
pistol at deceased Mst. Zehra Shahid Hussain, when she was

standing at carporch of said bungalow. on seeing the pistol she

attempted to hand over her purse to the accused but the accused
pushed away her purse and started firing upon her and as a resu.lt

thereof she received two bullet injuries under her chin and
shoulder. Thereafter both accused persons fled away from the spot
on their motorcycle while making hring in order to spread fear,
harassment and terror, hence they have committed offence
punishable under section 3O2134 ppC read with Section 7 ATA.

4, The appellants were charged with the above offense and are

facing trial before the ATC.

5. It was inter-alia contended in the criminal revision
application that the impugned order is based on false
presumptions, conjectures and surmises which do not have
sustainability on the important question of facts and 1aw and has
therefore no legal effect. Irearned counsel submitted tfrat an order
must lay out reasons in consonance with Section 24-A General
clauses Act, 1897 as even public functionaries are bound to decide

the.case after application of mind with cogent reasons and in line
with legal justiJication which is missing in the instant case hence it
cannot be treated as speaking order and should be set aside.

6. He next argued that under the circumstances dismissal of the
application under section 23 of ATA 1997 was unlawful as the
ingredients of section 6, 7, and,8 of ATA l99Z werc missing in the
instant case. He further argued that where similar offences of a much
more heinous nature than the instant one took place within the
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boundar5r walls of a complainant's house the case was transferred by the

Anti-Terrorism Court to tl-e court of ordinary jurisdiction and the High

court did not interfere with such order of transfer and that it had been

held by the superior courts that the heinousness of the offence did not

mean that the same is qualified to be a terrorist act within the

contemplation of sections 6, 7 and 8 of Anti Terrorism Act, 1997 or have

any nexus with the schedule thereto especially when the act had not

occurred at a public place. He submitted that whether a parlicular act is

-

terrorism or not, the motivation, object, design or purpose behind the

said act is to be seen, and in absence of such prooffrom the prosecution

it precluded the offence from falling within the ambit of sectjon 6 of Anti

Terrorism Act, 1997.

7. In support of his contentions he placed reliance on tsashlr

Ahmed V Muhammed Slddtque (PLD 2009 SC 11)

8. For all the above reasons he contended that the impugned

order should be set asicle and the case of he appellants be

transferred from the ATC to the ordinary criminal courts having

jurisdiction in murder cases for trial,

9. lcarned A.P.G. appearing on behalf of the State supported

the impugned order while submitting that the learned trial court

has not committed any irregularity and in-competency in deciding

the application under section 23 of the ATA, 7997, which is a well

reasoned order and that based on tlte facts and circumstances of

the case the ATA was fully attracted and as such the criminal

revision application should be dismissed.

10. We have perused the record, considered the submissions of

the learned counsel for the 
. 
parties, the relevant law and the

auttrorities cited by them at the bar.

11. Turning to the first issue namely whether the impugned

order complies with S.24 (A) of the General Clauses Act 1897.

Having carefu[y reviewed the order we are of the view that it is a

detailed, well reasoned and fully speaking order which shows that

there has been an application of judicial mind before passing the

same and as such this contention is rejected.

12, ln our view however the main issue before us is whether

based on the facts of tfie incident and nature of the offense the

offense was one which fell within the ambit of the ATA and thus

could be tried by an ATC as opposed to an ordinary criminal court.
.14
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13' It is apparent from the definition of terrorism in s.6 ATA that
a case of murder does not automatically become an act of
terrorism under the ATA. In addition to the i,urder the other
ingredients which form a part of s.6 also need to be satisfied based
on the facts and circumstances of each case. Such additional
ingredients include whether the act was designed to coerce and
intimidate or overawe the Government or the pubric or a section of
the public or community or sect or a foreign government or
population or an internation d organization or create a sense of
fear or insecurity in society along wlth ttre necessary intent.

14' In this respect reriance is praced on the case of Bashir
Ahmed ,, l![rrh41a1aed stddtque (pLD 2009 sc 11) where at p.14
Para 6 onwards it was held as under:

-L

Para 6. In order to determlne air to whether anoffence would fall wtthtn the amblt of sectlon 6 ofthe Anti-Terrorlsm Act, !997, tt would be essential
!o_!ave a glauce over the aliegafious made in theF.I.R. record of the case and surrounding
circumstances. It is also ou"""""ry iu examtne thatthe,lngredlents of qlleged offenci h.r" .oy nexuswlth^ tho obJect of the -.ase 

as contemplated undersectiou 6r Z atd, g thereof. Whether a particular actis an act of terrorlsm o, ""[- tie motivaflon,obJect, ag.slSn 
_or purl,ose behlnd the said act is tooe seon. It is also to be seen as to whether the saidact has created a sense of fear and lnsecurfty i"the public or any secflon of the puUfic' oicommuait5r or ln aay sect. Examtning t6e case lnhand on the above touchstone, Iti; manifest onthe face of lt that the alleged ofien.e took placebecauso.of prevlous enmity Ina prfvale vendetta. Aperusal of the record *ould ..,r"-ul, trrat occurrencehas taken place in front of the ,haveli, of therespondents,, situated in village Fatoowala,. Themotlve for the obcurrence ts inmlty lnter_se thepartles on account of some previou's murders. Inthis vlew of the matter, rr" .iu of it" opiniou thatslnce motlve was enmler inter-se thl parties, theappllcatlon ol 

"ucrtonJ of tt. eet; wtrtctr prl*""rfy
fq;1-h"_ltheispread of *ease oi1*"""rrty and fearur Ene comnon mlnd ls lacHng in the present case.The occurrence neither reflects-any *t of terrorismnor it was a sectarian matter instead ttre murders inquestion were committed owing to prlvious 

""*itybetween the two groups. The present case, asgl":Tud 1bove, does not futfilI ihe requtrements
lata {oy1 lu tho Judguent ttttJaslSasharat Ali v.
y_qe_cral Judge Antl-terrorlsm Court-II, GuJranwala(PLD 2004. Lag. 199f, wheretn it ;;s held that foaror lnsecurlty must not be a ty-proau.t, fall out orunlntended- consequeuce of a 

-private 
crine. Assucn, creatlon of fear and lnsecurlty in the society
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E
ls not ltself torrorlsm unless the same ls coupled
wittr the motlve. The glst of the citation ts that- actof terrorlsm deslres to be determined from the
yardstlck and scale ofrnotlve and obJect, lnstead of
Its result or after effect. From the facts of case, the
delinition of terrorism is not attracted as the said
offence has neither created any threat to coerce or
intimidate or overawe the Government or the public or
a section of the public or community or sect or create
a sense of fear or insecuriEy in society. Reference inthis regard can be made on Ch. gashir Ahmed v.
N-aveed Iqbal and 7 others (pLD 2OOl SC S2L),
Muhammad Mushtaq v. Muhammad Ashiq and ottrers
(PLD 2OO2 SC 841) and Basharat Ati v. Spicial Judge,
Anti-Terrorism Court-II, Gujranwala (plb 2OO4 L;h'.
Lee).

--r

'r-

.L

o7. It is clear from a textual reading of Section 6 of
ATA that an. action categorized in subsection (2)
thereof consLitutes the offence of terrorism when
according.to.Section 6(1)(b) ibid. it is "designed,, to,
inter alia, intimidate or overawe the public or"to create
a sense of fear or insecurity in society. Therefore, the
three ingredients of the offence of ierrorism under
Section 6(1),(al and (b) of ATA are firstly, taking of
action specified in Section 6(2) of ATA; secondly, that
actlon ls commltted wlth deslgn, intentlon and
mens rea; and thirdly, it has the impact of causing
intimidation, awe, fear and insecurity in the public oi
society.

16' In dealing specifically with the question of mens rea the
Hon'ble Supreme Court at p.9 found as under:

15. In the most recent ruling of the Hon,ble Supreme Court on
the question of intent and mens rea in ATA cases it was herd as
under in the case of Shahbaz Khan V Speclal Judge Anti
Terorlsm Court Lahore (pLD SC 2OL6 L) at p.6.

"11, Primarily, the'rule laid down in Bashlr Ahmed's
case ibid requiring the ascertainme nt of the design,
lntention and mens rea of an act for establishing thejurisdiction of a learned ATC rests on dicta given
Mehran Altts case ibi.d. However, Bashlr Ahmed's
case ibid does not consider the ways and means by
which the design, intention ot mens rea, for an act of
terronsm, requiring rn essence tlre proof of an
assailant's state of mind, should be ascertained by a
Court of law. Whether the Court should mechanically
consider the motive alleged by a complainant in the
FIR to be decisive or should it also scrutinize other
aspects of an occurrence to assess if the culprits had
any design, intention or mens rea to commit a terrorist
act?

*l
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L2. ln most cases, the nature of the offences, the
manner of their commission and' tJre surrounding
circumstances riemonstrate the motive given in thd
FIR. However, that is not always the case. When
ofifiences are committed by perions with impunity
dlsregardlng the cotrsequence or impact of ttetrovort actlon, tho private motlve or enmity
dlsclosed tn the FIR cannot be presumed t;
capture thelr true inteut and purpose. In such
cases, lt is plaiu that acHon taken and offences
commltted are not instlgated .,solely', by the
private motlve alleged in the FIR. Ir is settled law
that intention, motive or mens rea refer to the state of
mind of an offender. It is equally well estabiished that
a state of mind cannot be proven by positive evidence
or by direct proof. The lntentlon of-an accused for
committlng an offence ls to be gathered from his
overt acts and expressiou. It has been held in the
case of Stato v. Ataullah Khau Mangal (pLD 1967 SC
78) that an accused person "must be deemed tohave lntended the uatural -and 

inevitable
consequences of hls actlon., Thus apart from the
overt acts of the accused, the injuries caused by him
or consequences ensuing from his actions, and the
surrounding circumstances of the case are all relevant
to ascertain the design intention or mens rea that
instigated the offences committed. These principles are
g1u19g.tea in Zahtd rmran v. The Stati (pl.b 2006
99 19?) and Pohlwan v. Crown ltoOO ScnaR 641),
Intention ls presumed whon the'nature of the act
commltted and the clrcumstances in which lt tscommltted are reasonably susceptible to one
interpretatlon. In such event, the rule of evldence
that the natural and lnevltable consequences of apersou's act are doemed to have been lntended bvhlm is appllcable: Jane Alam v. The State (PLD
1965 SC 640). In Muhammad Mushtao v. The State
(PLD 2Oo2 SC 841) the
act was considered as its

inevitable consequence of an
design.........

13. When wanton overt acts commltted by an
accuged lead to horrendous consequences then the
-mollve glven tn' the FIR merely indicates the
backgrouad. The prosumpHoa thaf the natural and
lnevltable consequoncesbf the acts of an accusedare deemed to be lnteaded, provides a rellable
touchstone for gatherlng the destgn, lntention or
mens rea of an assallant ln the coatext of Section
6(1)(bl of ATA. (bold added)

17. Thus, as a can be seen from the latest' judgment of the
Hon'ble supreme court it is not necessarily the brutarity or scare of
the crime which elevates it to fall within the purview of the ATA but
to an extent the intention behind the act which can be inferred
from the particular facts and circumstances of each case and may
even include personal disputes and enmities which escalate to
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such an extent that the act can be inferred as per para 6(b) ATA
as being designed to coerce and intimidate or overawe the
Govemment or the public or a section of the pubric or community
or sect or a foreign government or popuration or an international
organization or create a sense of fear or insecurity in society; or asper 5,6 (c) is made for the purpose of aclvar:cing a religious,
sectarian or ethic cause or intimidating and terrorizing the public,
social sectors' media persons, business community or attacking
the civilians including damaging property by ransacking, Iooting,
arson or by any other means, government officiars, instarations,
security forces or law enforcement agencies.

18' In our view therefore based on the ratest Supreme court
authority it is still the intent/mens rea, although perhaps
wider/more riberal in i,terpretation, behind trre act which can be
inferred from the facts and circumstances of the particurar case
which is one of the many factors for cretermining rvhether or not a
case of murder is an ordinary case of murder to be tried by theordinary criminal courts or a case of murder v'hich would amount
to terrorism and which wourcl come within the ambit of the ATA.

19' The main thrust of the apperlant's case is that the attack
took place at night, only one lacly was killed i,'an isolated place
and that no member of the ptrblic was present and as such it couldnot have spread a,y insecurity in the minds of trre public
especialry as it concerned only one lady ancl 0nly two or threebullets were fired. It was a simple case of murcler which shoulci betried under the ordinary law

20. In this case it does not seem to be disputed by either par.tythat Ms zehra shahid Hussain was murcrered. The dispute riesover which court has jurisdiction to proceed with the triar. Namely
the ATC or the ordinary criminal courts.

21' The fact that Ms zehrashahid Hussain was murdered wouldbring the case within s.6 (2) (a) ATA since it was an act which
caused death' The question tJ:en arises whether the act was
designecl to coerce and intimidate or overawe the Government orthe public or a section of the public or community or sect or aforeign government or population or an international organ ization

v)".,



or create a sense of fear or insecurit5r in society arong with the
necessarJr intent

22' Now if we look to the facts of the present case the deceased
Ms Zehra Shahid Hussain, it appears reached at her home from
Defence club at night when suddenry two accused persons came
there, one was on his motorcycle while the other armed with a
pistol did not demand anything from the deceased despite the fact
that she attempted to hand over her purse to him but the accused
pushed away her purse and then started firing upon her with the
sole intention to kill her.

23. The facts indicate that it was not a case of robbery but a
case of cold bloodied murder. prima facie it would therefore appear
that the case ought to be heard by the orclinary criminal courts as
opposed to the ATC.

24, However, we are required to look into all the facts and
circumstances of the case in order to reach our conclusion on
jurisdiction' In this case it appears that Ms zehra shahid Hussain
was an active senior reader of a major poritical party and that she
was murdered shortly after the 2013 general elecrions but just
prior to the much disputed re election to be held in NA 250
Karachi which she was campaigning for on behalf of her poriticar
party and which was being fiercery contested by the other political
parties in I(arachi. Under these circumstances since there was no
attempt of robbery and no material to suggest that she had any
particular enmity with any one the onry reasonabre inference for
her murder was to frighten potential voters away from voting for
the candidate of the political party which she was campaigning for
in the up coming re erection for NA 250 and thereby give advantage
to another political party.

25' As has rightly been observed in the impugned order it is ress
relevant that the act did not take place in public because of today,s
prompt and vigorous media coverage(both print and erectronic) of
such events' Her murder was highlighted on both the electronic
and print media immediately after its occLlrrence and shortly
before the re election to NA 250. Thus under these circumstances
her murder in our view would have achieved its purpose of
spreading fear in potential voters of the party which she was
campaigning for in the NA 250 re election and other supporters of

a
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rhe party which she was campaigning for who wanted to speak out

against other political parties who were contesting the NA 250 re-

election. Reliance in this respect is placed on the case of Najam Un

Nisa v Judge special court constituted under Anti Terrorism

Aet L997 (2003 SCMR 1323) which held as under on P.1324'

"3. The venue of the commission of a crime; the time of
occurrence, the motive r,vhich had led to the
commission of a crime and the fact whether the said

crime had or had not been witnessed by the public at
large are not the only factors determining the issue
whether a case did or did not fall within the
parameters of the ATA of 1997. T}l.e crucial question
is whether the said crime had or had not the effect of
striking terror or creating a sense of fear and
insecurity in the people or any section of the people'

Needless to mention here that a irime of the kind
in hand committed even in a remote corner does
not remain unuoticed in the area in which is
committed or even in the country on account of
the print and electronic media. Seven Persons
being butchered in a house at night is not the kind
of occurrence which would not create terror and
horror in the people or any sectlon of the people."
(bold added)

26. Based on these facts and circumstances as narrated above

we are of the view that the only reasonable inference is that the

deceased was killed because she was a senior activist of a major

political party and her murder was intended to spread fear

amongst other members/potential voters of that political party

shortly before the NA 250 re election and would have done so and

as such the offense of murder in this case does fall within the

ambit of 5.6 ATA as the other ingredients of that section have also

been met.

27. As such the impugned order is up held and criminal revision

application No. 61 of 2015 is dismissed.

4
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IN THE HIGH COURT OF SINDH AT I(ARACHI

Before Mr. Justice Ahmed Ali M. Shaikh
Mr. Justice Mohammed Karim Khan Agha

Cr. Bail Application No. 28 of 2016

AIi Sharr

Vs

The Directorate of Intelligence
& Investigation (IRS) Karachi

ORDER

Mohammed Karlm Khaa Aqha. J. Being aggrieved and dis-

satisfied with the impugned order dated 12.02.2016 passed by a

single bench of this Hon'ble Court, the applicant Ali Shah prefels

this post arrest bail application in FIR No. 2/2015-16 under

section 2(37), 3, 6, 7 ,8, 10, 22, 23, 26 and 73 of the Salcs Ta-x AcL,

1990.

2. Precisely, the facts of the case are that the respotrc{etrt

Directorate, on receipt of credible information with lcgard to

involvement of M/s. Azhaan Enterprises (NTN 3599257-31 in

claiming bogus sales tax refunds against dubious purchases and

exports, conducted scrutiny of monthly sales tax retutrns and other

available record of the subject registered person which shorvs thart

the said business was registered for sales tax on 30,09.20 10 with

principle business activity as wholesaie on a fee or coutract basis

and other activity as expol'ter/importer. Sir-rce its registration the

registered person has claimed sales tax refunds o[ an aggregatecl

amount of Rs. 48.858 million out of which refund of Rs.4i,4B

millior-r has been allowed to the registered person.

3. lt is tlrther stated that during inqtriry about'genuinencss ol

the refund claims of the said registered person it was founcl tirat

the subject unit has claimecl input frorn steel sector ancl P, scrtip.

Date of hearing: 26.04.20t6.

Date of Order 19.05.2016

Applicant Through Mr. Zia-ul-Haq
Advocate for applicant.

Makhdoom

Through Syed Mohsin Imam, Advocate for
Respondent.

Respondent:
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DuringfurtherinvestigationitrevealedthattheillustraLionshows

that the registered person has been claiming input of steel related

raw materia-l and plastic scrap from various suppliers and then

claimed refund of sales tax on the basis of inputs' However' since

the regis[ered person is not engaged in any manufacturing activity'

therefore, in order to substantiate consumption of inputs/raw

material in exported goods and in support of refund claims as

exporter,theregisteredpersonsubmittedfabricated/dummycash

memos/bills of so called processing charges from

unregistered/unverifiable persons which have no indication that

what goods have been processed/produced out of which

inputs/raw materials.

4. It is also stated that during further investigation it revealed

that during September 2013 to June 2015 registered person has

been filing sales lax returns with no sale/purchase activity but

suddenly frorn July 2015 to September 2015 made heavy imports

of textile related goods/accessories worth Rs'242'00 million

without declaring any sale of goods' The applicant Ali Shah

disclosed that he used to purchase steel sheets and get it

processed flrom market to convert it into steel racks and table

round stands and then export the same but he could not explain

satisfactorily about export of machinery and caterpillar wheel

Ioader and claiming refunds against steel raw materials on the

basis of such exports' On account of the above mentioned FIR the

applicant was arrested on 11-11-2015 and has remained in

custody for approximately six months

5. Learned counsel submitted that the impugned order is

opposed to law and facts and is liable to be set-aside and the

applicant/accused is innocent and has been falsely involved in this

case by ttre complainant party with the connivance of the police

due to enmity and none of the provisions ol the Sales Tax Act 1990

invokedintheFlRandinterimchallanareattractedinthiscase'
LearnedcounselfurthersubmittedthatthelearnedSingleJudgeof

thisCourthasfailedtoconsiderthatalltheG'D''sonwhichexport
was tnade, is verifiable from the Customs' PRAL data' and

allegations against the applicant/accused for providing false

documerrts to the concerned authorities is baseless' l'earned

counsel also submitted that the learned Single Judge of this Court

failed to consider the ground for grant of bail that form "E"
v)r

I
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E$
submitted in respect of the export made is also verifiable from the

concerned issuing bank and the remittance of foreign exchange

proceeds amounting to US $3,792,1521-.

6. In summary he argued that the case did not fall within the

prohibitory clause of section 497 Cr.P'C'; that the maximum

sentence is three years for an offence under section 33(ll) of Sales

Tax Act, 1990, and five years for an offence under section 33(13) of

Sales Tax Act, 1990; that it is a case of further inquiry; that the

entire case is based on documentary evidence. which has been

collected by the prosecution and there is no chance for the

applicant to tamper or destroy the evidence and the genius of

invoices is yet to be determined at trial; that the applicant is

behind the bars since the last 6 months and the order in appeal is

in his favour and the final liability of Sales Tax has yet to be

determined; that the assessment order dated 16'i1'20 15 is not

final because an Appeal has been filed against it and the same is

pending for adjudication; that the case in hand is not a crime

against society and for all the above reasons' the applicant is

entitled to be granted post arrest bail.

7. In support of his contentions learned counsel placed reliance

on the following authorities; Tarlq Bashlr & others v' The State

(P.L.D. 1995 SC 34), Syed Amir Ahmed Hashml v' The State

(PLD2004Karachi617),AbdulWahidBandkukda&othersv.
The State (SBLR 2008 Sindh 274), Akhtar Zarrein Khan v' The

State (2010 YLR 804), Arshad Faroog Siddtqut v' The State

(SBLR 2005 Sindh 1435), The State v. Muhammad Ashfaq

Ahmed & others 12006 PTD 286), KhawaJa Shabaz Ahmed v'

Deputy Dlrector, Dlrectorate General of Intelligence and

Investtgation, Range Offlce GuJranwala, (2012 P' Cr' L'J' 1378)'

M/s. G.M.H. Traders and Manuf,actures v' Deputy

Director/Investigatlon Offlcer, Directorate of

Intelligeuce/Investlgatlon, Lahore (PTCL 2O1O CL' 118), Ashraf

steel Mills v. Dlrector Intelllgence & others, (2074 PTD 1506)

and Zaigham Ashraf v. The Sate (2016 SCMR 18)'

8. Learned counsel for the respondent has vehemently opposed

the bail application on the ground that the learned Single Judge

has rightly rejected the bail application after going through the

material placed before him and as such he supported the

impugned order and prayed for dismissal of the bail application' In

3
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particular he contended that even if the offense was a bailable one

falling within the non prohibitory clause of 5'497 Cr'PC since the

narLlre of the crime e.g tax fraud, amounted to a crime against

society then as per the case of Imtiaz Ahmed V the State (PLD

1997 SC 545) it could also fall into an exceptio4 rvhere bail could

be declined to an accused even if the case did not fall within the

prohibitory clause of 5.497 Cr.PC' He also in this respect placed

reliance on the case of Muhanmed siddtque v Imtlaz Begum

(2002SCMR442|,andthefollowingjudgmentsofthefollowing

High Courts:

\ Zaheer Hussain v' the State (PLD 2006 Kar 397)'

z) Rizwan Latif v. the State (Lhr dated 17th March'
2OO8- unrePorted).

3) Chaudari Shabbir Hussain v' the State (2014 MLD

38a (Sindh))

+1 Arshad Ali Khan v' the State (Kar' dated 25ft May'

2015-unrePorted).

s) Owais v. the State (Kar' dated 7ft'November' 2015-

unrePorted).

9. Learned

indicating the

Counsel also Produced various

seriousness of white collar crimes

documents

and that in

certain jurisdictions such as the USA particularly heavy sentences

had been handed down to those involved in rvhite collar crimes, as

in this case' and as such the perpetrators of such crimes should

not be treated with anY leniencY.

10. We have perusecl the record, considered the submissions
\

(both written and oral) of the learn\ counsel for the parties' the

relevant law and the authorities cited by them'

11. We would like to make it clear that as per settled law on the

grant of bail we have only made a tentative assessment of the

materialplacedbeforeusandthatthisordershallnotprejudice
thecaseofanypartyattrialwhosecaseshallbedecidedonmerits

based on the evidence produced before the trial court'

12. We have observed that in essence this is the third bail

application of the applicant. His first application for bail was

rejected on 13-01-2016 by the Special Judge (Customs and

Taxation) Karachi and his second bail application was rejected by a

single judge of this Hon"ble Court by the impugned order' 
\p?
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13. In both the above orders rejecting bail it was found that

there u,as suf{icient material on record to connect the accused to

the commission of the offense, it was a white collar crime and as

such he was denied bait. We have reviewed those two earlier bail

orders especially the impugned order and after reviewing the

record are also of the view that there are suflicient grounds to

connect the accused to the offense and thus prima facie his

application for bail should be declined'

14. However we have also observed that the applicant has been

charged for offenses under section 2(g7)' g' 6' 7 ' 8' lo' 22' 23' 26

and 73 of the Sales Tax Act, 1990 punishable under S'33 (11) and

(13) of the Sales Tax Act 1990 which provide. for a maximum

sentenceof3and5yearsrespectivelySoeveniftheapplicantwas

convictecl and punished under both of these sections and the

sentences were ordered to run consecutively as opposed to

concurrently the maximum of the combined sentences woulcl be 8

years. As such the offenses lall within the non prohibitory clause of

5.497 Cr.PC.

15. In the classic case of Tariq Bashlr V state (PLD 1985 SC 34)

whichclealt,amongstotherthings,withtheelistinctioninthe
granting of bail in bail able and non bailable offenses it was held as

under at P.40 in respect of offenses which clid not fall within the

prohibitory clause i.e. were bailable'

I
"It is crvstal cle{r that in bailable offences the

grant tii"li-r" . lignt ana not favour' rvhereas in

non-bailable offenccs the grant of bail is not a right

U,rt 
"ot'""""ion/grace' 

Seition 497 Cr'P'C' divided

,on-f,uifutit offJ''""" into two categories i'e' (i)

on .,"..i'-t'iJ;i" with deatl-r' or imprisonment for

life or #;;i;;;"nt for ten years; and (ii) ollences

punishabll with imprisonment for less than ten years'

tt " p,ii"ipi" t" tL aeauc-ea from this provision of

law is ii'"[-i" "on-bailable 
offences falltng in the

"""o,a "J"g*v ip""*hable with imprisonment for

te*" tr"ill"' v"i't"f the grant of bail--is- a rule and

refusal in Lxceptiot' So the bail will be declined

only in extraordlnary and exceptional cases' for

examPle---

(a) where there is iikelihood of abscondence of the accused;

(b) where there is apprehension of the accused tampering

witJ: the Prosecution evidence;

(c) rvhere there is danger 9f !!t oft-ence being repeated' ii the

accused is released on bail; and
{,)



ElP

Y

(d) l,here the accused is previous convict.'

16. Since the sentence in this case is bailable prima facie

following the decision in Tariq Bashir's case (Supra) the applicant

is entitled to bail as of right provided that it does not fali within

one of the exceptions mentioned in that case which, at hrst glance,

it appears not to do so.

17. However it may be observed that the exceptions as laid down

in Tariq Bashirs case(Supra) are not exhaustive as indicated by the

word, "for example" and as such there may be other

extraordinary and exceptlonal cases which would justify bail

being refused for an offense which was olhenyise bailable. This

possibility was recognized in the case of Imtiaz Ahmed V the

State (PLD t997 SC 545) which was decided only two years after

Tariq Bashir's case (Supra).

18. Indeed, in the case of Shameel Ahmed V State (2009 SCMR

I74) the Hon'ble Supreme Court emphasized that bail could be

declined in other wise bailable offenses by observing as under at

P.176

"With regard to the contention that the bail should
always be granted in cases not falling within the domain of
prohibition clause of proviso to section 497, Cr.P.C. It is
obsewed that it ls not a rule of universal appllcation.
Each case has to been seen through its own facts and
clrcumstauces. The grant of bail, no doubt, is discretion
granted to a Court, yet the exercise of it cannot be arbitrary,
fanciful or peruerse.' (bold added)

19. Since Tariq Bashir's case(Supra) and with the march of time

we have seen a nurnber of other categories of offenses which have

been regarded as extraordinary and exceptional and despite being

bailable have justihed the rcfusal of bail on this count.

20. For example, in the 2011 case of Mian Arlf Hussain V State

(2011 P.Cr.LJ L9441 the sale of soft drinks which were unfit for

human consumption was found to be a crime against society

which lead to the refusal of bail in an other wise bailable offense.

27.' Then in the 2012 case of Ameen Saqulb V State (2012

P,Cr.LJ 577) steating secret examination papers and assisting

cheating was found to be a crime against sociegr which lead to the

refusal of bail in an other wise bailable offense \4
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22. Then again in the 2015 case of Mian Tariq Aziz Y State

(2015 PCT.LJ 1066) it was found that the pilferage of gas was a

crime against society which lead to the refusal of bail in an other

wise bailable offense

23. More recently on 3I-3-2016 a Divisional Bench of this Court

in tlre case of Muhmammed Stddique V State (Cr'BA 2001116)

found that the manufacturing or selling of drugs or medicines

which fall within S.23 of the Drugs AcL 1976 a:irounts to a crime

against society and would be one of those exceptions which would

justify the refusal of bait in cases which clo not fall within the

prohibitory clause of 5.497 (1) Cr'PC'

24. The question therefore seems to be whether tax fraud falling

under the Sales Tax Act 1990 could be seen as a crime against

societyandoneofthoseexceptloualcasesasindicatedinTariq
Bashirs case (Supra) and followed in the cases mentioned above to

bring it within the class of case which due to its very nature would

justify the refusal of bail despite it being a bailable offense'

25, The reference by learned counsel for the respondent to USA

lawandheavySentencesimposedthereunderforwhitecollarcrime

although helpful in assessing global attitudes to this type of crime

isinourviewnotofhugeassistancetouS.Thisisbecausethe
USA legislature has most probably laid down the maximum

sentence for the commission of such offenses as has the Pakistani

legislature. Furthermore, in the USA examples, it appears lhat

heavy sentences were given based on sentencing guidelines which

are not present in ortr criminal justice system' As an aside however

we would observe that the creation of such sentencing guidelines

maybeofimmensevalueinthePakistanicriminaljusticesystem
especially where a sentence is said to be up to a given maximum

number of years. This is because in our view the use of such

guidelines would most probably lead to a greater consistenc)r'-ln

sentencing throughout the country based on the particular facts

and circumstances of the case and would avoid criticism of

arbitrariness or discrimination in sentencing and thereby hopefully

enhance the public's confidence in the criminal justice system and

the administration of justice.

26. We would also like to observe that based on the Pakistani

system of Governance as per our Constitution which envisages a

)-
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trichotomy of powers it is not for the Courts to make appropriate

sentences for particular offenses. This role lies wilhin the domain

of the legislature and not the judiciary one of whose roles is to
interpret that law if called upon to do so. In this case the Honble

Supreme Court in bailable offenses has already found that there

may be exceptional cases where baii cannot be given as of right.

The question is as noted above whether tax fraud is one of those

offenses.

27. In determining this issue in our view we need to consider the

environment in which we live. In Pakistan at the moment precious

lew people, proprietorships, partnerships or comPanies pay tax'

The emphasis is either on tax avoidance (legal) or mainly tax

evasion (illegal) by simply not paying tax. Despite promises made

by successive Governments to increase/broaden the tax base it

appears that little head way has been made in this respect'

28. Now if we consider Pakistan's economic and financial

position it appears that it is in a poor shape with the Government

of the day often resorting to loans from the IMF etc. Perhaps if

more tax was paid and collected this would not be the position and

the State rvould not find it itself in the position of constautly taking

loans which will need to be repaid and potentially will hang around

the neck of future Governments.

29. If more tax was paid it is likely that more money could be

put into the important but neglected areas of education and health

for the people of this Country which budgetary allocation remains

very small compared to its need.

30. Although learned counsel for the respondents, in the above

environment, has made out a good case for uplifting tax fraud to a

crime against society it appears to us that when deciding whether

a fiscal crime is a crime against societ5r the iaw must also b\
practical, workable and most importantly enforceable. As such to

find all non income tax payers, non income tax filers or persons

who commit tax lraud as committing a crime against society may

be a step too far at this juncture.

31. It is true that a number of single benches of this Court have

declined to grant bail in tax fraud cases. For instance in the cases

of Zaheer Hussain v. the State (PLD 2006 Kar.397) Chaudri

8
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'fiShabhirllussalnv.thestate(MLD2014384(Sindh))owaisv.
the State (Karachi dated 7e November, 2015) and the impugned

,rrcier. However, with full respect and deference to our learned

crothers sitting in single benches, we are of the considered view

that vrrhen the Sales Tax Act 1990 is read as a whole it becomes

apparent that its primary objective is one of recovery rather than

being of a penal nature (although of course it does have penal

sections rvhich in our view our secondary to the primary objective

of collection, payment and recovery of Sales Tax)'The fact that the
-t(

y-

a

sentence

legislarure

respectively also clearly indicates that the offens.e was intended to

fall within the non prohibitory clause. In this respect we are

fortihed by a Divisional Bench decision of this court in the case of

Syed Amlr Hashmi V The State (PLD 2OO4 Karl 617) where

although the amount of sales tax had been repaid in that case, and

in this respect is distinguishable for the present case, it was held

as under at P. 619.

uDuring the arguments it was consist'ently asserted
that loss to Government revenue, if any, has alread)' been

met as the amounts have been deposited even in excess'

This position could not be rebutted. No doubt, payment of
amount to Government exchequer by a defaulter would
not per se wash out the criminallty of the act, if any
co-irittud in vlolatlon of rules/law, but we have noted
that, whlle lntroducing the scheme of adJudicatlon under-

section 45 of Sales Tax Act a situation arising out of
erroneous refund under the Sales Tax and the rules made
hereunder was amenable to adjudication through
dlfferent oflicers mentioned therein. This process was
aimed at caterlng for the ctvil liability arising out of
sales tax evasion or refund and eveutually, looking to
such aspect, while dealing wlth the criminality of the tax
fraud the Legislature has provided a lighter sentence,in
respect of tlie offences. For instance, an offence unle-r
*""iloo 37-A(3) of the Sales Tax Act is punlshable with
imprisonmeut for 5 years, or with line, or with both
indicating thereby possibtlity of punishment by way of
fine only. Section CO of the Act provides a mechanism
for recdvery of ta:r, lnter alia, erroneously refunded'
Section 33 also provldes penalties in terms of money'

In the instant case it is not disputed that the apparent
Ioss to Government revenue has already been paid up' The

contention that the consignments had actually been

exported and, therefore, the exporter was entitled to refund
of sales tax paid, while purchasing the goods lrom local
market, could also not be controverted in precise terms,
perhaps, inter alia, for the reason that the final challan has

irot yei been submitted. Besides, we agree with the learned
counsel that entlre case depends ou documeutary

has also in its wisdom decided

for the offenses in hand should

that the maximum

be3and5Years

9



evldence, which has already been collected and is ln
possession of prosecution. The prosecution side has so

i.t submltted only an interim ehallan and the
commencement of trlal ls not yet in sight' The
maxlmum punlshment ln terms of imprisonment is 5

years. The case taw clted at the Bar also lends support to
the bail plea.

The prime question as to whether the invoices
were fake or not tJ yet to be determlned at the trial, but
for the time being in view of the foregoing discussion we are

of the considered view that the applicants are entitled to

concession of bail" (bold added)
+

')F

32. No doubt the offense charged in the instant case is a senous

one but, on balance, we do not feel inclined at this point in tirne to

upgrade the offense to a crime against society. In our vierv not all

white collar crimes are crimes against society and likewise not all

crirnes against society are white collar crimes. Each offense must

be juclged on its own particular facts and circumstances and

existing background to determine its effect on society and whether

it qualifies as a crime against society' As noted earlier the

practicality, workability and most importantly the enforceability of

making certain fiscal crimes as crimes against societ5r must also be

considered in the light of the current environmenLviz a viz paying

tax in Pakistan.

33. Based on the particular facts and circumstances of tiris case

it is particularly observed that the entire case is hased on

documentary evidence, there is little, if any, chance to tamPer or

destroy evidence, the genius of the invoices is yet to be determined,

the final sales tax liability is yet to be worked out, the assessment

order has not yet become final and the appiicant has already been

behind bars lor 6 months when a maximum sentence of 5 years

would be applicable and the applicant would also he entitled to

remISSl0n

34. Furthermore, it would appear that the applicant is a first

offender who has not indulged in similar acts in the past, the

Departmeut is busy in the recovery proceedings which are yet to be

determined and the case does nol fall within the non prohibitory

clause of 5.497 Cr.PC and we have not for-tnd the offense to be a

crime against society or another type of crime so as to make it an

exceptional case which would fall outside the general rule

t0
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regarding bail in cases which fell outside the non prohibitory

clause as laid down in Tariq Bashir's case (Supra)'

35. .ts such tbr the reasons mentioned above we hereby enlarge

the applicant on post arrest bail subject to him furnishing solvent

sureq' of RS 1,000,000 (One million) with PR bond in the like

arnount subject to the satisfaction of the Nazir of this Court'

36. The learned trial court however is directed to complete the trial

of the applicant within six months of the date of this order' The

office shall immediately send a copy of this order to the concerned

trial court for comPliance.

, U ,'/
tJJyit<-'

Dated: 19,05.2016 JUDdE

JUDGE
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