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DAG.

JUDGMENT

Muhammad Shafi Siddioui, J.- Petitioners in this bunch of petitions

are those who opted Votuntarity Separation Scheme (VSS), as offered to

them by their employer i.e. Pakistan Tetecommunication Company

Limited. The petitioners have attempted to categorize themselves into

different ctasses based on the length of service, including but not

limited to training period, but eventualty they are fittered as one i.e.
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those who opted VSS. lf the case of at[ these petitioners coutd wett be

addressed on the basis of this common category then further

ctassification in terms of their tenure, which otherwise is dealt with

under VSS, becomes immateriat. Thus, we proceed in the matter by

deating with one category of petitioners i.e. those who opted for VSS.

2. Emptoyees of Pakistan Telegraph and Telephone Department

(Department) on their transfer to the Pakistan Tetecommunication

Corporation (the Corporation) became emptoyees of the Corporation

under section 9 of the Pakistan Tetecommunication Corporation Act,

1991 and then of the Pakistan Telecommunication Company Limited

(Company) under section 35 of the Pakistan Tetecommunication (Re-

Organization) Act, 1996. Their terms and conditions of service were f utty

protected under section 9(2) of the Act of 1991 and 35(2) of the Act of

'1996. None of the terms and conditions cou[d have been varied to their

disadvantage. Legistature atso bound the Federal Government to

guarantee the existing terms and conditions of service and rights

including pensionary benefits of the transferred emptoyees. Since such

emptoyees became emptoyees of the Corporation in the first instance

and then the Company, they did not remain tivi[ servants' any more. But

the terms and conditions of their service provided by sections 3 to 22 of

the Civit Servants Act, 1973 and protected by section 9(2) of the Act of

1991 and sections 35(2), 36(a) and (b) of the Act of 1996 were

essentially statutory. Viotation of any of them woutd thus be amenabte

to the constitutional jurisdiction of the High Court.

3. The Company offered VSS Scheme to att its emptoyees having

different length of services. The VSS inctudes terms and conditions, on

the basis of which it was offered, the etigibitity, tength of service, being

categorized therein, and other facitities such as transport, housing,

tetephone and medicat. Petitioners' main grievance is that their rights

\



3

created under the originat service terms and conditions, when they were

recruited in T&T Department, cannot be snatched by introducing VSS.

Thus, rights were statutory and hence are stitl avaitabte under the ]aw,

which is being guaranteed by the Federal Government in terms of ibid

tegistation.

4., At[ petitioners have elected to sever their relationship by opting

to avait prompt financiat benefits, as provided under V55. They were

given severance pay, separation bonus, medical benefits, leave

encashment and housing altowance depending upon their length of

service, as computed under the scheme offered. Learned counsets'

primary submissions were that training period ought to have been

inctuded while computing the length of service to categorize them in

different heads, as provided under VSS. Thus, their rights were

prejudiced by this Scheme of separation, which may be voluntarity in

nature.

5. Learned counsels for petitioners have retied upon Section 35 and

36 of Pakistan Tetecommunication (Reorganization) Act, 1996 and

submitted that since the federat government stood as guarantor in

safeguarding the terms and conditions of service and rights inctuding the

pensionary benefits of the transferred employees, these rights cannot be

undermined or ignored by introducing the VSS. Learned counsels for

petitioners in addition have also disputed the catculation of the

emoluments on the basis of formuta, provided under the separation

scheme itsetf, as their length of service was not which was considered

even after excluding the training period.

6. Learned counsets for respondents on the other hand submitted

that the questions now raised in the petition are identical to those which

were raised eartier by some other emptoyees of the respondent and

were dealt with accordingty by the Hon'bte Supreme Court in terms of
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judgment rendered in the case in Civil Appeat No.2506 of 20.t6 and

others. Learned counsels submitted that these emptoyees were offered

to opt VSS without any coercion or influence and these VSSs were not

onty offered but mediation center was also formed, which center not

only expressed the pros and cons arising out of it but have atso satisfied

atl queries raised by the emptoyees. Ihus, they (emptoyees) received

prompt financiat retief/benefits, which were not availabte to them had

they continued their services without opting VSS.

7, We have heard the tearned counsel and perused material

availabLe on record.

8. Let us first explore Sections 35 and 36 of Act 1996. lt provides

that the federal government may, by orders, direct that att or any

property, rights and tiabitities to which the Corporation was entitled or

subject to immediatety before such orders, and identified therein, shatt,

on such terms and conditions as the federal goyernment may determine,

vests in the company, National Telecommunication, the authority, the

trust and the board through the federat government, and becomes the

property, rights and tiabitities of the respective entity. ln terms of

section 35(2) an order issued under subsection (1) shatt specify the

emptoyees of the Corporation who shalt, as from the effective date of

the order, be transferred to and become emptoyees of the entity

referred to in the order, provided that such order shatl not vary the

terms and conditions of service of such employees to their disadvantage.

9. Section 36 provides that no person transferred to the company

pursuant to subsection (2) of Section 35, hereinafter referred to as

"transferred emptoyee,', shatt be entitted to any compensation as a

consequence of transfer to the company. The proviso to aforesaid

section provides that the federat government sha guarantee the

existing terms and conditions of service and rights, inctuding pensionary
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benefits of the transferred employees. Subsection (2) of Section 36

secures the emptoyees from any alteration in the terms and conditions

adversely, except in accordance with taws of pakistan or with consent of

the transferred emptoyees and award of appropriate compensation.

10. On the strength of the aforesaid provisions, the petitioners

claimed uninterrupted continuity of their service as this severance

ended up in adversety affecting their terms of service. At the very outset

this cannot be termed to have adversel.y affected their rights arising out

of the terms and conditions, origina[y granted to them, as these

petitioners for a prompt financial gain have bartered their rights, which

they ctaimed to have been enjoying. Subsection 2 of Section 36 enabted

an emptoyer, with the consent of the transferred employee, to award

appropriate compensation in lieu of whatever benefits they coutd have

gained at the end of their tenure i,e. reaching the age of

superannuation. These employees were given service benefits, which

were not even matured at the time the employees opted VSS, hence it

cannot be said that any guarantee or secured right was arbitrarity

snatched by the employer. These emptoyees coutd have continued to

serve without opting VSS.

11. lnsofar as the counting of training period is concerned, these

emptoyees while they signed and submitted the VSS knew that this

training period witl not be counted towards the tength of their service.

This question otherwise came under consideration before Hon,bte

Supreme Court in a number of appeats such as Civil Appeat No.2506 of

2016 and others which were disposed of by a common judgment in which

it has been observed as under:-

"6.... The oppellants hod insteod projected themselves to
hove been wronged and emborked upon unnecessory
litigotion with o view to obtoining o benefit to which they
were not entitled to, The for o below however mostly
considered whether or not the appellants could have fited
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12. These questions were thus considered by Hon,ble Supreme Court

and were repelted.

13. The question as to attering the terms and conditions to the

disadvantage of emptoyees came into discussion before Hon'bte Supreme

Court in the case of Muhammad Rafiuttah v. Zarai Taraqiati Bank Limited

grievance petitions without considering whether they hod
a grievance, ln our opinion the appellonts did not have a
grievonce os they hod voluntorily served their relotionship
with the Compony by ovailing of the VSS, which included o
substontial omount received on occount of Seporation
Bonus which only on employee who hod less than twenty
yeors of service could receive. The cose of P.T.C.L. v
Masood Ahmed Bhatti, which hos been relied upon by the
leorned counsel for the appellants, stipulates that where
on organization is governed by stotutory rules then any
oction token by such orgonizotion in derogotion of or in
violation ol such rules would, if it is prejudiciol to any
employee, may be set oside. However, in the present cose
the Company did not toke ony oction prejudiciat to the
oppellonts. On the contrary the oppellants had voluntorily
avoiled of the VSS, received poyments thereunder,
including the Separotion Bonus which was only poyable to
those employees who hod less than twenty yeors of
Qualifying Length of Service.

7. lf the appellonts genuinely believed thot their
troining period should hove been counted towords their
length of service, ond consequently, they were entitled to
pension then they were not entitled to receive the
Seporation Bonus amount. And, even if we presume thot
the Seporation Eonus wos poid to them by mistake it was
incumbent upon them to hove stoted this ond to hove
returnedlrefunded it to the Company before proceeding to
claim o pension on the ground thot they hod served the
Company for twenty yeors or more. Significontly, the
oppellonts at no stage, including before us, have
submitted thot they were not entitled to receive the
Seporation Bonus, Iet olone offering to return it. The
oppellants' actions ore destructive of their cloim to
pension, becouse if they hod twenty yeors or more service
they should not hove received the Seporotion Bonus.
Therefore, leoving aside the jurisdictional point which
forms the bosis of the judgments of the leorned judge of
the High Court and of the leorned Judge of the Labour
Court the oppellonts had by their own octions
demonstroted thot they had no grievonce and that they
were not entitled to pension."

r..
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"6. lt is o well settled principle of low thot the terms
ond conditions of service connot be uniloterolly altered by
the employer to the disadvontoge of the employees. Such

Protection is also recognized under section 6 of the
Agricultural Development Bank of Pokiston (Reorganizotion
ond Conversion) Ordinonce, 2002 and section 13 of the
Bonks (Nationalization) Act ol 1974. tlowever, where on
employee voluntarily accepts and receives benefits under
some orrongement with the employer out ol his own free
will then he cannot turn around ond seek benefits thot
were ordinorily opplicoble to other employees."

14. This principte was atready recognized in the case of Zarai

Taraqiati Bank Limited v. Said Rehman and others reported in 2013 SCMR

ilz) in the fottowing term:-

"14. Notwithstanding the legal status of the impugned
Circulor we concluded thot the employees who were
protected under section 6 of the Ordinonce of 2002 i.e.
who were in service prior to conversion of the appellant
Bank into on incorporated company ond thus were
governed under the Regulotions of 1981 would not be
affected in any manner whotsoever nor the Circulor doted
10.8,2002 sholl hove any relevance to their extent.
However, the cose of the employees who had voluntarily
ond out of free will accepted ond odopted the Regulotions
of 2Cd5 or the offer of Golden Handshake Scheme vide
Circular dated 19.8.2002 ond pursuont thereto hod
accepted and received the benefits ond poyments
thereunder are not entitled to cloim protection either
under section 6 of the Ordinonce of 2002 nor under section
13 of the Act of 1974. Both the soid statutory provisions
ore a clog or restraint on the employer not to olter or
chonge the terms ond conditions to the disadvontoge of on
employee, The protection under section 6 of the Ordinance
of 2002 or section 13 of the Act of 1974 by no stretch of
imaginotion can be extended to such employees who
consciously, out of their free will ond voluntorily accept or
odopt altered or chonged terms ond conditions of service.
lf this was not the case then o person tendering his
resignation out of free will could olso turn around loter
ond seek protection under section 6 of the Ordinance of
2N2. When an employee accepts an of f er voluntority and
the some is octed upon then he or she is estopped from
resiling from the commitment later. The legislotive intent
behind section 6 of the Ordinance of 2002 or section 13 of
the Act of 1974 is to ensure thot the terms and conditions

l

reported in 2018 scMR 598 wherein it has been held as under:-
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of the tronsferred employees remain protected ond they
are not oltered or voried to their disodvontage uniloterolly
ond without their consent. Consent, conscious decision or
octing out of free will would obviously not ottract the
protection contemploted under section 6 of the Ordinance
of 2N2 or section 13 of the Act of 1974."

15. The VSS again came into consideration before another Bench of

Hon'ble Supreme Court in Civit Petitions No.804-810 of 2017 wherein it

has been held as under:-

16. ln yet another case i.e. Wati ur Rehman and others v. State Life

lnsurance Corporation reported in 2006 SCMR 1079 the Hon,ble Supreme

Court had observed that:-

"(5). We have heard petitioner's counsel in the case of
Wali-ur-Rehman, and the remaining petitioners who
oppeored in person and have also gone through the
judgment wherein an undertoking hos been given by the
petitioners ot the time of occepting extro pensionary
benefits. A perusol whereof indicotes that they ore
estopped under the low to put up any cloim of
whotsoever noture ogoinst the respondent- Corporotion
in respect of monetory goins in view of the revised pay
scoles. The petitioners, ofter hoving voluntorily
occepting the premoture retirement cannot be ouowed
to approbate and reprobate on the ground thot olter
severing connection with the Corporation, it has gronted
further monetary benefits to its employees. As for as the

"2. ..... Learned counsel for the petitioners has contended
thot the High Court, while exercising writ jurisdiction has
dealt with foctuol controversy, which it could not hove
done in such jurisdiction. We note thot there wos no
factuol controversy for thot it wos o case of simple
offering of VSS by the employer to its employees ond it
wos open to the employees to occept or not to accept the
some. The petitioners in the present matter have accepted
the option under VSS and subsequently tried to wriggle out
of the same. These ore admitted facts ond the learned
High Court in our view has rightly proceeded to deol with
the some under the jurisdiction exercised by it. Nothing
has been shown to us to toke controry view from the one
taken by the High Court. Consequently, we find no merit in
these petitions, the some are, therefore, dismissed and
leave refused. All the Cn4As filed in the motter are
disposed of ."
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judgment relied upon by the leorned counsel pertoining
to Stote Bank's employees coses is concerned, it woutd
not render ony assistonce to them becouse in the soid
case no binding undertoking wos given by the employees,
therefore, being distinguishobte on facts and low,
discussed therein, its ratio decidendi connot be opplied
on the focts ond circumstances of the cose in hond. ln
addition to it, it is also to be borne in mind thot ofter
having severed their connection with the respondent-
Corporation, the petitioners tegitimately connot claim
monetory benefits which respondent- Corporotion is
extending to its employees from time to time, depending
upon the changed circumstonces, by the elllux of time
ond if the proposition put lorward by the petitioners is
accepted, then there would be no end to litigotion.
Therefore, we ore of the opinion thot petitioners ore
estopped by their conduct to cloim the benefit ol revised
poy scoles in view of the binding undertaking, which
they hove furnished ot the time of occepting extro
benefits on their premoture retirement. Thus, for the
foregoing reosons, we see no merit in these petitions, os
such some ore dismissed and leove declined.,,

17. Simitarty, in the case.of eari Ail.ah Bux & others v. Federation of

Pakistan reported in 2011 pLC (cs) 488 a division bench of this court has

hetd as under:-

"7. We are persuoded to ogree with the contention of
the leorned counsel for the respondent to the effect
that once the petitioners having voluntority opted for
the Golden Hond Shake Scheme introduced in the yeor
1998 sholl be governed by the terms and conditions of
such scheme in,its entirety ond connot be allowed to
wriggle out from such option which was availed
voluntary without ony objection or reservotions in this
regard. We ore of the view thot the petitioners ore
stopped from chollenging o porticulor portion of Gotden
Hond Shoke Scheme ond such claim is hit by the principte
of loches. lntroduction of voluntory Golden Hond Shoke
Scheme by respondent No,2, and the petitioners having
been opted for such scheme voluntarily without any
objection hos created o controctuol obligotion upon
parties hence either porty connot be allowed to wriggle
out of such contractual obligotion. t)nder somewhot
similor circumstonces, white exomining the terms of
Golden Hand Shoke Scheme introduced by Stote Bonk of
Pokiston for its employees this Court in the cose of Syed
Nosim Ahmed Shoh ond others v. State Bonk of pakiston
ond others SBLR ZOIO Sindh 237 hos observed thot the
petitioners olter hoving opted for the entire Gotden
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Hond Shake Scheme connot be ollowed to claim further
benefits, in piecemeal, under normal existing rules
which will tontomount to gronting double benefits to the
petitioners.

10. ln view of the disputed focts and controverted cloim of
the porties, we ore of the view that the relief sought by
the petitioners connot be entertoined by this Court in its
constitutional jurisdiction. Accordingly, the instont
petition is disrnissed olong with listed applicotion."

18. Thus, no distinction, as compared to those who were deatt with

earlier in the aforesaid judgments, is avaitabte to the petitioners and

their case is identicat to those who were considered in the aforesaid

judgment of Hon'bte Supreme Court in the case of Civit Appeat No.2506

of 2016 and others i.e. the case of Mst. Tasneem Farima & others v.

Pakistan Telecommunication Company Limited.

:|9. These petitioners have consciousty opted V55 and were promptty

benefited. They cannot have a cake and eat it. The ctaim is to be seen

from the tense of judgments of Hon'bte Supreme Court discussed above

which fittered the ctaim of these petitioners.

20. VSS is a binding contract and nothing about its unconstitutionatity

was established nor is there any substance to render it as void under the

Contract Act. ln the entire scheme of Pension Act and rules there is

nothing to prevent the emptoyees from entering into a contract In

bargain with their post retirement or pensionary benefits which they

could have availed, for any prompt gain.

21. lnsofar as those petitioners who claim that despite exctuding the

period of training their length of service was more than what was

dectared/catcutated by the emptoyer, firstty they have not agitated

their grievance at the relevant time and it is no\ry past and closed

transaction. Even otherwise these being disputed questions of fact as to

how much service was rendered by each of emptoyees cannot be deatt

with in terms of Article 199 of the Constitution of lstaniic pakistan 1973.

I
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22, Thus, in view of above, we are of the view that the petitioners

have failed to make out a case for interference and con

petitions are dismissed atong with pending apptications.

Dated; (4- lL-tq

the

udgek


