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IN THE HIGH COURT OF SINDH, BENCH AT SUKKUR

Cr. Acq. Appeal No. S-1 90 of 20'19

Date of hearing

Mr. Bahawaluddin Shaikh Advocate for AppellanVComplainant

Mr.Zulifqar Ali Jatoi, Additional Prosecutor General.

JUDGMENT

Naimatullah Phulpoto, J Ihrough this Acquittal Appeal, appellant /

complainant Mai Sadori Khatoon WO Late Pir bakhsh Chohan has impugned the

judgment dated 30.09.2019 passed by Judicial Magistrate- UIIT|VC Sukkur in criminat

case No. 14212018 for offences under sections 504,506/2, 114,337-A(i), F(i), L(iD,336

PPC. On the conclusion of kial Judicial Magistrate-lll Sukkur vlde judgment dated

30.09.2019 acquitted the respondent/accused Achar from the charges.

Brief iacts of the prosecution case as retlected in the impugned Judgment

are as under t-

"Brieffactt of prosecution case as per contents of

FlR lodged by complainant, Umed Ali Chohan stating

therein that accused Achar is his uncle his and his

marriage was solemnized y,ith daughtet of Mubarak. while

accused Achar has affairs with her on that there was

tuatrimonial dishtte. On 29.5.2018 conplainant alo g with

his mothet and other family members \rere ayailable in the

house, it y,as 07.3a pn they sotv accused Achar, Nazeer

v)ith lathi, Bashil y,ith lathi, Muhammod Murud with pistol

in the house ard they stdrted using abusive language, in the
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meantime accused Achar instigated othel accused to

commit mulder of Umed Ali and ttot to spare him, on that

instigqtion accused Bashir and Nazir caused' lathi blows to

complainant and accused Muhammad Murad caused butt

ofpistol on the head of complainant soal oh his teeth bloo(l

was oozing, on cries Prl/ Allah Wadhayo ahd other

illagers gathered, seeing them coming all the accused

\tent eNay issuing threats and using ab sive language then

complainant came at PS Dubar obtained letter for

treatment and cefiifrcate, theteaier he came to Taluka

Hospilal Rohri fot eaamination, treatment and certifrcate

whete he was admi edfor one day in hospital thereafter he

approached to Police and lodged FlR. Afier completing

usual investigation police subnitted challan against

accused before the Court of law. "

3. On the conclusion of the investjgation, challan was submitted against the

respondents/accused.

4. Ttial Court framed the charge against respondents/accused for ofFence under

sections 504, 114, 337-A(i), F(i), L(ii) and 506/2 ppC. Respondents/accused pteaded not

guilty and claimed to be lried.

5. At the trial, prosecution examined six (06) pws and prosecution sjde was closed

6. Statements of accused were recorded under Section 342, Cr. p.C in which

accused claimed false implication in this case and denied the prosecution,s allegations.

They did not examine themselves on oath nor produced any witness in their defense.

7. Learned trial Court after hearing learned counsel for the parties and assessment

of the evidence, by assigning sound reasons in point No.1 of the impugned judgment,

acquitted the accused vide judgment dated 30.09.2019, for the fo owing reasons.
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" Aftet considering the arguments and perusal the e,ridence awl
other haterial ayailable on record, il appears that complainant

has fully supported the contehts of FIR, so also she is the eye

witness of the case dnd chance v)itness Allah Wadhayo have also

corroborated the wrsion of complainant, but that the medical

evidence is on record which also cotoborate the ocular accounl

that the i jured Umaid Ali hqs recei,ed rtye injuries as detailed

above y,hich tyere caused i,ith had and bl nt s bstance. Further

the eyidence of mahsir also suppott the prosecution story, antl

also l/O in his eyidence has fully suppofie.l the case of
prosecution.

Sofar the de;fense plea taken by the accused persons that therc

is contradiction in the eidetxce of wituesses qnd soue delay in
lodging of the FIR which are minor lacuna$ and did not discard

the ocular account supported \yith medical eidence ta,hen the

accused has not denied if the injwed tJmed Ali hqcl not rcceiyed

above said injwies. ln this regard it is ddmited position that

there is cross cases bebNeen the parties afid the case lotlged by

the accused party vlherein complainanr of this case is shown

as accused hence the same defense plea cannot be taken

into consideration to discard the plosec tion in respect of
injulies on the person son of complainant. Furthermore the

admission of matrimonial dispute/enmity is double edge weopon

lrhich cuts the roots of both parties but here in this case, this

dispute is the mothe of causing ikjuries to complainatt by the

accused, which hqs also been established through evidence.

Further there is no eridence on record in respect of trespass into

the house of contplainant or using abusiw language with

complainant by the accused so also thrcats of murder as well

as instigalion against accused Achar.

ln |iew of the above discussions, I am of the considered

view that prosecution hds been able to prove this case against all
the accused named above except accused Achar against .nhom

the allegation of instigation are attfibuted b t no material

eidence has been brought on record;for proving the allegation

of instigation against said accused, hence this point in hond and

sarfie is partly answered in .Ufrmatil)e against all the accused

except accused Achar and it is partly ansv,ere(l in negatiye

against accuse.l Achat "



4

8. Complainant being dissatisfied with the acquittal ofthe accused has
filed this appeal.

9. Learned advocate for the appellanucomplainant mainly contended

that prosecution has proved its case against respondents/accused. He submitted

that impugned judgment of the trial Court is based on misreading and non-

reading of evidence. lt is further submitted that trial Court has disbelieved strong

documentary evidence without assigning sound reasons, and prayed for

converting the acquittal of respondenuaccused Achar to the conviction.

10. Mr. Zutifqar Ali Jatoi Additional p.G supported the judgment of the

trial Court and argued that trial Court has properly appreciated the evidence and

acquittal of the accused / respondent Achar is neither perverse nor based upon

misreading of evidence. He has supported the judgment of the trial Court.

11. lt is settled law that ordinary scope of acquittal appeal is considerably

narrow and limited and obvious approach for dealing with the appeal against the

conviction would be different and should be distinguished from the appeal

against acquittal because presumption of double innocence of accused is

attached to the order of acquittal. ln the case of Slafe V,A

Khaliq and others (PLD 2011 Supreme Court OS4), fo owing guiding principles

have been laid down for deciding an acquittal appeal in a criminal case

" 16. Il/e haye heard this case at a considetable length stetching on

quile a number ol dates, ond with the able assistance ol the leamecl

counselfor the paties, hane thotoughl! sca ned eyery material piece of
eyide ce arailable on the record,. an exercise prima ly necessitated with

re.ference to the co yictio appeal, and also to ascertain i.f the

conclusions of the Courts below are against the eyidence on the recotui

and/ot i yiolation of the lar,t. ln any etent, before embarking upon

scrutiny afthe yariaus pleas oflow andfact raisedfiom both the si,:)es, it
mq, be mentione.l that both the learned couttsel agrced that the criteria
of interlercnce in the judgnent agdinst , dcquital is not the same, ds
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agains[ cases i volyi g a conyiction. ln this behalf, i, shall be relevant to
menlion that the following precedents ptoyide a Jctir, se led and
consislenl yiete ol the s perior Courts about the rules i,hich should be

lollov'ed in s ch cases; the dicta are:

Bashir Ahuad y- Fida Hussai and 3 others eAl7 SCMR tg5),

Naor Mali Khdn \ Mir Shah Jehan and another (2005 pCr.U

352), Intiaz Asad \ Zain-ul-Abidin and another (2005 pCr.lJ

393), Rashid Ahned y. Muhammad Nawaz and othen (2006

SCMR 1152), Barkat Ali y. Shaukat Ati anct others (2004 SCMR

219), Mulozim Hussain v. The State ahd another (20j0 pcr.lJ
926), Muhannad Tasweer t). Haliz Zulkamain and 2 others
(PLD 2009 SC 53), Farhat Azeem y. Asmat ullah and 6 others

(2008 SCMR 1285), Rehmat Shah and 2 othe$ r. Amir Gul and

3 others (1995 SCMR 139, fhe State y. Muhammad Shard and

3 others (1995 SCMR 635), Ayaz Ahned awl dnother r. Dr.

Nazir Ahned ond another eAB pCr.IJ lg35), Muhammad

Aslan v. Muhammad ZaJar and 2 others (pLD )9g2 SC l), Allah
Bakhsh and another r). Ghulam Rasool ard 4 others dggg
SCMR 223), Najaf Saleen y. Lady Dr. Tasneem and others

Q,Al yLR 407), Agha Wazi Abbas and others v. The State and

others (2A05 SCMR ll75), Mukhtar Ahned y. The State 09gl
SCMR 231 l), Rahinullah Jan y. Kashlf and another (pLD 2008

SC 298), 2004 SCMR 249, Khan y. Sajjad ancl 2 othe\ (2004

SCMR 215), Shalique Ahmad y. Muhammad Ranzan and

another (1995 SCMR 855), The State r. Abclul chalfar (1996

SCMR 678) and Ms/. S(lira Bibi y. Muhannad Asif and other.t

(2009 scMR 946).

Fron the ratio of all the aboye pronouncements dncl those cited
by the leamed counselfor the pdrties, it can be decluceal that the scope of
ifiler.fercnce in dppeal against acquital is mast narrow and linitecl.

becduse in an acquittal the presumption of innocence is signifrcantly

added to the cardinal rule oJ criminal jwisprudence, that a accl$ed

shall be presumed to be innocent until prcyed gui|y; in other )otds, the

presufiplion oJ innocence is doubled. The courts shall be yery sl.v in

intetfering with such an dcqui al judgttent, unless is shojafi to be

penefse, passed in gross yiolation ol lay,, sufering fron the errors oJ

graye misreadi g or non-readi g ol the evidefice; suchjudgments should

not be lightll interfered and heay! bwden lies on the prosecutiofi to

rcbut the presunption of innocence \|hich the dccused has eafied and

altained an account of his acquital. lt has been categc)ricatty held in a
plethora ofiutlgments that interference in a jadgmen! ofacquittal is rurc
and the prosecution musl show that there arc gla rg errc$ of law and



lacl committed by the Coutt in ariring at the decision, vhich would
resuh into grure miscarriage of justice; the acquittal judgment is

petfunctory or wholly artilcial or a shocking conclusion has been

drawn. Moreoyer, in number of dictums of this Court, it has been

cdlegoricolly laid dd{n lhat such judgment should not be intetjected

until the lndings are pemerse, arbitrary, foolish, artiJicial, speculattue

and tidiculolts (Emphdsis supplied). The Court oJ appeal should nor

inter.fere sinplyfot the reason that on the re-appraisal oJ the e|idence a

dfurent conclusion could possibly be arri.,'ed dt, the Jactual conclusions

should not be upset, except whefi palpobly perye$e, su/fering tom
serious and ncierial Jactudl infrmities. n is ayerred in The State y_

Muhannad Sharif (1995 SCMR 635) and Muhammad 7az Ahmad y.

Raja Fahin A,fzal and 2 others (t998 SCMR j28t) that the Supreme

Court being the lndl forum wotld be chary and hesitant to intetfere in

the lndings of the Courts belov,. ]t is, thercfore, expedient and

imperatiye ,hat the aboye critefia and the guidelines should be lollowed
in deciding these appeals."

'12. ln the recent judgment in the case ot Zulfiqar Ali v. lmtiaz and

orhers(2o19 SCMR 1315), Hon'ble Supreme Court has held as under:

"2. Accor.ling to the autopsy report, deceased tras brought dead through a

police constable a d there is othing an the record to eyen obliquely suggest

v'itnesses'presence in the hospital; ,here is no fiedico legal report to pc'stulate

hypothesis o:f aniyal in the hospital in injured condition. The \linesses claimed

lo ha\)e come across the deceased and the assailants per chance while they yrerc

on \ray to Chak N).504/GB. There is a reference to Ws Zahoor Ahme.l and Ali
Sher, strargers to the acctsed os well as the v'tnesses, who hacl first seen the

deceased lying ctiticalu injured at the canal bank and it is on the record that

lhey esca ed the deceased to he hospital. Ali Shet t,as ciled as a witness,

however, giyen up by the cofiplainant. These aspects of lhe case conjointt, lead

lhe learnecl Juclge-ifi-Chamber to yie\| lhe occutre ce as being unrtitnesse(l so

as to extend benelt ofthe cloubt conseqwnt thereupon. yiew taken by the leanted

Judge is a possible yie\!, sftuctured in e1)idence dyailable on the record and as

such not open to any legitimate exception. It is b! ,tow wel-se led that acquital
once gfahted canhot be recalled herel! oh the possibility oJ a conlru view.

Uhless, lhe impugrle.l vie*' is found o1 the fti ges oJ impossibilit!, rcsalti g
into mbcaffiage ofjustice, freedoht cannot be rccntted. Crininal Appeal faits.
Appeal dismissed-"
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13. I have heard learned counsel for the parties and perused the

evidence as well as impugned judgment carefully. Admittedly there was delay of

one month in lodging of the F.l.R. Case of respondenvaccused Achar was qujte

djstinguishable from the case of co-accused who have been convicted by the trial

Court. No ove( act has been attributed to him. Allegation of instigation has not

been substantiated at trial by cogent and confidence inspiring evidence. ln the

background of the dispute between the parties over the matrimonial affairs, false

implication of respondenuaccused Achar could not be ruled. Judgment of the

trial Court appears to be justified and well-reasoned. Trial Court has assigned

sound reasons by acquitting the respondenvaccused Achar. Learned counsel for

the appellant / complainant has not been able to point out any serious flaw or

infirmity in the impugned judgment. View taken by the learned trial Court is a

possible view, structured in evidence avajlable on record and as such not open to

any legitimate exception. It is by now well setfled that acquittal once granted

cannot be recalled merely on the possibility of a contra view. Unless, impugned

view is found on fringes of impossibility, resultjng into miscarriage of justice,

freedom cannot be recalled.

14. This Criminal Acquittal Appeal is without merit and the same is

dismissed

JUDGE


