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IN THE HIGH COURT OF SINDH, BENCH AT SUKKUR

Cr. Acq. Appeal No. S-20 of 2019

Date of hearing

Mr. Ghulam Abbass Akhter Advocate for Appellant/Complainant.

Mr Permanand alias Prem Kumar Advocate for respondent/accused

Mr. Ali Raza Pathan Assistant Attorney General.

JUDGMENT

Naimatullah Phulpoto. J. Through this Acquiltal Appeal, appellanvcomplainant

State through Prosecution lnspector of Pakistan Railway Attaullah Kalwar has impugned

the judgment dated 20.08.2018 passed by Civil Judge & Judicial Magistrate-l Rohri in

criminal case No. 01/2018 for offence under Section 122(3) Railway Act, 1890. On the

conclusion of trial, Civil Judge & Judicial Magistrate-l Rohri vide judgment dated

20.08.2018 acquitted the respondenvaccused from the charge.

Brief facts of the prosecution case as reflected in the impugned Judgment

are as under:-

" Brief facts of the prosecutiofi cqse are that

complainant stating thercik that on l7-12-2017, ar

unknown time, at Railway Newyard, Rohi, accrsed Abdul

Razaque made encroachment upon Railway land along

with Block No231/A&B Quarters and constructed

Pacca/cemented construction of area measuring 1700

square feet yalued about Ri.7AU00/- to the Raiht)ay

Q afters being propefiy of Pakistan Railways, therefote,

complainant lodged i stant FlR."

3. On the conclusion of the investigation, challan was submitted against the

respondenUaccused.
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4. Ttial Court framed the charge against respondenuaccused for offence undet

section '122(3) of Railway Act, 1890. Accused pleaded not guilty and claimed to be tried.

5. At the trial, prosecution examined five (05) PWs and prosecution side was

closed

7. Learned trial Court after hearing learned counsel for the parties and assessment

of the evidence, by assigning sound reasons in point No.1 of the impugned judgment,

acquitted the accused vjde judgment dated 25.02.2014, for the following reasons.

ht orcler to ploye this point, prosecution has extlminecl

/ive witnesses i all but from perl$al of their eyidence, it

appears that there are mqteriql contradictions in bef,,oeen

their eyide ces. As complainqnt Pl{/ Muhammad Yameen

and Muhammad Qasim at Ex.03 & Ex. 04 deposed that

accused Abdul Razaque has illegally occupied plot area

l7A0 Sqlli adj{tcent to Quarter No.231 AK-07. PW

Qasim deposed that on 14-12-2018 he along with

complainq t b'ent o restrqin accused but he not

stopped.from enuoachitlg area of Railway. On 17.12.2017

complainant issued memo for FIR and FIR wqs registered.

It/hile on the contraty PW Muh(lmmqd Ismail at Ex.05 has

deposed that on 14-12-2a18 he receiyed messqge that

encroachment is going on at Block No.T-231 A/B Quarter

where he along \a)ilh complainant Muhammad Yameen,

Muhammad Qasim went (tn(l ctccused lras encroaching and

they stopped him and he stopped work clncl on l7-12-2017

he received informtltion that accused again started

encroachment qt same plqce. They went there and stopped

accused but he not stopped qnd FIRwas registered on

memo of IOlt/. It is also on record that neither complainant

nor IO has mentioned any Suryey number of land of Railway

6. Statement of accused was recorded under Section 342, Cr. P.C in which

accused claimed false implication in this case and denied the prosecution's allegations.

He did not examine himself on oath nor produced any witness in his defense.

'' PO|NT NO,1,



3

nor produce any document which shows that lqnd belong to

Rqilwqy. lt is dlso deposed by witnesses that un.tuthorized

people are re$iding adjacent to place of w.trdat but

Pll Muhqrnmad Yaseen has deposed during cross that tolal

population of Railway Colony belongs to Railway

Department while Pll Muhammed Ismail deposed that most

of quarters are possessed by priyate persons and they are

unauthorized and no any record is produced by prosecution

if qny qction is taken agqinst qny othet persofi of locqlity.

Counsel for qccused has qlso taken pleq that civil suit

was pending and alleged accwed filed halassment petition

on 15-12-2417 against Muhammacl Ismail who used to

claim bhata and DS & DEN Railways were also party

thereafter, this false case wqs registered. Pll Rao Gulfan

was SHO of RPS Rohri at that time qnd he deposed at 8x.08

that SSP railway contacted him on phone c.tll on 14-12-

2017 at 1355 hours and told him that Abdul Razaque had

macle encroachment in Nowyard Colony Rohri. He inJbrmed

IOW Yameen. PW Rao Gulfan remains SHO RPS Hon till
his retircme t but during his cross examination he has

shown ignorance when asked mqny Questions, he replied

thal he does not know about that facts which creates doubt

lhat he tt"ied not to disclose real fact. He told that he took

pictures from his mobile but Io has neither rccorded his

statemenl Jbr receiying pictures produced by him nor any

identifi.cation mtlrk is shown in pictures which place

was encroqched by alleged clccused. ASI Muhemmad

yaseert inyestigation ofiicer has shown his ignorance and

during his cross examination has deposed that he does not

kno\) that place of y,ardat belongs to Saleemabad Colony

which shows thctt I.O has also not confirm that land belong

lo Raiha)ay or nol It is also clear that neither accused was

qrrested from encroachment nor qny other worker/mason

was wotking qt encroachment at the time when police went

there. Il is odmitted that mqny persons of locality were

gathered at place of alleged incident but IO has not

associated an), single independent person of locality as eye
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witness of this incident and neither IO nor complainant has

produced clny document which shows that land belongs to

railway or qccused was residing at the house which was

allegedly encroached which creates hea1,y doubt in story. pl

for railway has relied upon case tows for credibitity of
evidence of police officials and no doubt evidence of police

olJicial is good evidence but there is material contradiction

between evidence of Pl'/s ancl no documentary proof was

come on record which connect accused with commission o:f

ofence hence case laws quoted by Pl are not helpful to his

pleo and Counsel for accused has shown that there tras

dispute beti)een Muhammad Ismail AIOW Railway

and accused Abdul Jabbar and accused filed petition for
hqrassment u/s 22/A/B CrPC agairtst police ollicials qnd

Railway department, thereJbre, this case was registered.

There/bre, it is qclmitted position that the prosecution coultl

not proye its case qgairtst qccused beyond shadow of
reasonqble doubt. It has been decided by Honourable

Superior Courts the prosecution is bound to prove its case

against ctccused beyond beyond shadow of reasonable

doub:. ! respectfully rely upon MLD 20 t 4 513(b) peshawar,

in which it has been held as under;

" Prosecution h)os bout d to prove its case beyond any

shadow of doabt--If ony ressonoble doubt would arise in

the proseculion case, the benelit of same masl be ertended

lo sccused, not as grace or concession, bat as mqtter of
righl--- So many doubls in lhe prosecution csse were

nol fieeded, rother an! reasontble doubt otising out of the

prosecuriott evidence, pricking the jadicious mintl wqs

s ufJic ienl for acq ailtal of acc us ed.

The prosecution has not established its case against qca6ed

regarding commission of ofJbnce beyond shadow of
reasonqble doubt, hence these points are answercd as not

proved against accused. "
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8. Complainant being dissatisfied with the acquittal ofthe accused has
filed this appeal.

9. Learned advocate for the appellanvpakistan Railway mainly

contended that impugned judgment is perverse and arbitrary. Trial Court has

failed to consider trust worthy and confidence inspiring evidence. lt is further

submitted that respondent has iltega y occupied Raitway plot; that acquittal is

based on non-reading and misreading of evidence. Lasfly, it is prayed that

acquiftal may be converted to the conviction.

10. Mr. Permanand alias prem Kumar Advocate for

respondenuaccused argued that impugned judgment has been passed by the

trial Court while deeply appreciating the prosecution evjdence and trial Court has

highlighted the material contradictions in the evidence of prosecution witnesses.

It is further submitted that complainant failed to produce any document before the

trial Court to show that land in questjon belongs to pakistan Railway. Las y, it is

submitted that lnvestigation Officer during investigation had also failed to collect

document to satisfy the Court that disputed land belongs to pakistan Railway.

11. Mr. Ali Raza Pathan Assistant Attorney General of pakistan

questioned the maintainability of this Acquittal appeal and argued that appeal is

incompetent.

12. I have carefully heard learned counsel for the parties and perused

the evidence as well as impugned judgment minutely. Trial Court has highlighted

material contradictjons in the evidence. lnvestigation Officer had also failed to

collect relevant record from Pakistan Railway to establish that plot in question

belongs to Pakistan Railway. At trial, prosecution failed to examine concerned

l\ilukhtiarkar or other Survey Officer to establish that plot in dispute belongs to

Pakistan Railway. lt appears that trial Court has righfly appreciated the evidence

according to settled principles of law. An accused is presumed to be innocent in

law and if after regular trial he is acquitted he earns a double presumption of

innocence and there is a heavy onus on the prosecution to rebut the said
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presumption as held in the case of lvluhammad Shafi vs. Muhammad Raza and

another (2008 SCMR 329). ln view of the discrepant and inconsjstent evidence

led, the guilt of accused is not free from doubt, I am therefore, of the view that the

prosecution has failed to discharge the onus and the finding of acqujttal is neither

arbitrary nor capricious to warrant inference. Judgment of the trial Court appears

to be justified and wellreasoned. Learned counsel for the appellant / complainant

has not been able to point out any serious flaw or infirmity in the impugned

judgment. View taken by the learned trial Court is a possible view, structured in

evidence available on record and as such not open to any legitimate exception.

It is by now well settled that acquittal once granted cannot be recalled merely on

the possibility of a contra view. Unless, impugned view is found on frjnges of

impossibility, resulting into miscarriage ofjustice, freedom cannot be recalled.

13 . This Criminal Acquittal Appeal is without merit and the same is

dismisssd. Before parting with this judgment, jt is observed that pakistan

Railway may approach competent forum to protect it,s property.

JUDGE


