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lant chulam Rasool son of Shahzado Madani

dent The Staie

L. Shahbaz Ali Brohi' advocate for the appellant

L AliAnwar Kandhro, Additional Prosecutor General
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was tried by learned ll-Additional Sessions Judge' Shikarpur' in Sessions

Case No 27 of 2017, arising out of Crime No'02 of 2017' registered at

Police Station NeW Foujdari, Shikarpur, on the conclusion of the trial

vrde judgment daled '19 05'2017 the appellant was convicted for offence

under Section 24 ol Sindh Arms Act' 2013 and sentenced to Llndergo R l'

for five years and to pay fine of Rs 10'OOOI: in case of default in the

payment ol fine, the appellant M/as directed to undergo S'l for five

z 
months more. Appellant was extended beneflt of Section 382-8' Cr'P C'

2 Btiel facts leading to the filing of the appeal are that on

050l,2olTASlAbdulKarimBrohialongwithhissubordinateStaflleft

police station vide Roznamcha entry No'19 at o53o houls lor patrolling'

durinq patrolling ASI received spy information that

Rasool Marfani wanted in Crime No oB/2008 u/s

No.O2l2012, u/s 302, PPC' registered at P S Golo Daro'

u/s 302, PPC of PS Garhi Yasin and Crime No'06/2012' uls 324' PPC al

PS Dilawar lvlarfani, being armed with T T' Pislol' was standing at the link
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Ghulam Rasool N'la'fani aPPellant

accused Ghulam

324, PPC, Crime

Crime No 07/2014,

IN THE HIGH COURT OF SINDH' CIRCUIT COURT' LARKANA
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road leading from Garhi Yasin to Gawaz Wah. Police party proceeded to

lhe pointed place, al 1630 hours appellanl was found armed with one T.T

Pistol of 3o-borei he had no license, as such ASI arrested him in

presence of mashirs HC Manzoor Ali and PC Nisar Ahmed. The pistol

*as found loaded with five live bullets in its magainze. On personal

search ofaccused, ASI secured Rs 1001in his tront pocket. l\,'lashirnama

of arrest and recovery was prepared at spol. Case property was sealed.

Thereafter, accused and case property were brought at the police station,

where FIR bearing Crime No.0212017 was registered against the accused

on behalf of the State for offence under Section 23(1Xa) of Sindh Arms

Act,2013.

3. After usual invesligation, challan was submitted aga nst the

accused in this case as wel as ln main case

Trial Court recorded staternent of accused under Section

?., Ct.P.C, in which he claimed false implication and denied the

4 Trial Court framed charge againsl the appellant at Ex.2.

Appellant pleaded 'not guilty'to the charge. Prosecution in order to prove

its case examined complainant ASI Abdul Karim Brohi (PW-1) and mashir

HC Manzoor Ali (PW-2) and l.O./ASl Hafeezullah Jafferi (PW-3).

Thereafter, prosecution side was closed

osecuton allegation of recovery of T.T. Plstol from hs possession

Appellant did not lead any evidence in his defence and declined to give

statement on oath. Trial Court on the assessment ol evidence brought on

record convicted and sentenced the appellant, as stated above. Hence

this€ppeal is filed.
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Facts of this case as well as evidence find an elaborate

in the judgment of the trial Court, hence I avoid repetition and

l\rr. Shahbaz Ali Brohi, learned advocate for the appellant'

contended that all the PWs are police oflicials; that the appellant

G a ested from the marn load at 4'00 p'm" but ASI Aodul Karim Brohi

- not call independent persons to make them as mashirs in this case' lt

b turther submitted that police otficials were highly interested and they

lEd motive to foist the pistol upon the appellant Laslly' it is submitted

Itlat prosecution iailed to produce evidence of the safe cuslody and safe

transmission of the crime weapon/pistol to the Ballistic Expert lvlr' Brohi

has filed statement at Bar that the appellant has been acquitted in the

main case/murder case by the trial Court ln support of his submissions'

he has relied upon the cases reported as KAMAL DIN alias KAMALA v

fHE STATE (2018 SCMR 577).

9. I have carefully heard the learned Counsel lor the parties and

scanned entire evidence available on the record'

10. Record reflects that it was a case of spy information'

Complainant ASI Abdul Karim Brohi had received spy information that

appellant wanted in several cases was available at the pointed place' lt

It
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8. Mr. Ali Anwar Kandhro' learned Additional Prosecutor

General, argued lhai prosecution has failed to produce evidence with

regard to the safe custody and safe transmission of the weapon to the

Ballistic Expert, though crime weapon was used in the murder case

Learned Addl. P.G. did not support the impugned judgment passed by

trial Court.
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BS daytime, no efforts were made by above-named ASI to associate

pivate persons to witness the recovery proceedings, though availability

c, the private persons during day hours around the place of recovery

could not be ruled out. I am conscious of the fact that provisions of

Section 103, Cr.P.C are not attracted to the case of personal search' but

in the present case, omission to take independent mashirs cannot be

brushed aside lightly. Afler all, preparation of mashirnama is not a

formality but it's obiect is to prevent unfair dealings' lt is the case of the

prosecution that crime weapon was used by the appellant in the main

murder case being Crime No.O3/2017. Case proceeded before the trial

Court, but prosecution failed to produce the evidence with regard to the

safe custody and safe kansmission of the weapon to the Ballistic Expert'

which is the requirement of law' as held by the Hon'ble Supreme Courl in

the case of the case af KAMAL DIN alias KAMALA v' THE STATE (2418

SCMR 577) The relevanl observations read as under:-

"4. As rcgards the atteged recovery ot a Kalashnik.ov

from the ipellant's custody during the investigation
and its suisequent matching with some crime-enpties
secured trom the place of occurrence suffice it to

iaiserue tnat Muhammad Athar Farcoq DSP/SDPO

ipWtgl, tnu tnvestigating OlliceL had divulged before
'the t al Courl that the recoveries rclied upon in lhis case

had been affected by Ayub, lnspectot in an earlier case

and, thus, the said recoveries had no relevance to the

")iiii"i i"r" in hand Apart from that safe custody of
ihe recovered weaPon and ils safe transmission to the

iorensic Science Laboratory had never been proved by'tie 
prosecution before the trial Court thtough

i*ai"tion of any witness concerned with such custody

and transmiSsion."

11. As regards the evidence of the police officials is concerned'

no doubi, evidence of the police officials cannot be discarded simply

because they belong to police forcel however, where the fate of the

accused persons hinges upon the testimony of police officials alone' it is

_l
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ary to find out if there was any possibility of securing independent

at the relevant time ln this case, availability of the private

es could have been easily arranged, but it was avoided by the

qnplainant. Accused in his statement recorded under Section 342'

Cr.P.C. has claimed false implicalion in this case ln these circumstances

aridence of the police officials without independent corroboration would

be unsafe for maintaining the conviction' Judicial apptoach has to be

cautious in dealing with such evidence' as held in the case of

SAIFULLAH V. fHE STATE (lgg2lvllD 984 Karachi)' Relevant portion is

"8. The evidence of potice officials cannot be discarded

.tiai LL*rii ti"v rlong to Potice rorce. tn Qasim and

;;:;;tr ;;;;ai,i; ,;poded in PLD 1s67 Kar. 233' it was hetd:

"A Dotice oflicer is as good a witness as any olher

"*ii"i. rn. shndard ;f iudging his evidence is the
'safie on which the evidence of any olher witness ts

judged."

However, in a case of this nature whero lhe fate of an
';:;;;;i ,;;";ri;ses upon the testimonv ot potice orri.cia.ts

,lona- it is necessary lo lind out if there was any posstotttty

Zi- .J"irir"-iiiio"idert persons at that time' Judiciat

Z'piir"ii'rt t" ii""utious in deating with such evidence "

ln my considered view,. prosecution has failed to prove ils

case against lhe appellant' Appellant has been acquitted in main

case by trial Court vide judgment dated 17 '10'2020 Circumstances

mentioned above have created reasonable doubt in the prosecution case'

It is settled law that it is not necessary that there should be many

circumstances creating doubts' lf there is single circumstance' which

creates reasonabie doubt in a prudent mind about the guilt of the

accused. then the accused will be entitled to the benefit not as a matter of

grace and concession but as a matter of light' ln this regard' reliance can

be placed upon the c ase ol MIJHAMMAD MANSHA v' fHE SfAfE (2018

a;;
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SCMR 772), wherein the Honourable Supreme Court has observed as

blowst

)E-

"4. Need,ess to mention that while giving the benefit

ai do;;i to an accused it is not necessary that there
-inoud t" many circumstances creating doubt ll there

l.Z- irii^"t"ir" which creates reasonable doubt in a
'irtaZnt iira about the guilt ol the accused' then the

Z""usea iiutl be enti eA b the benefit of such doubt'

)f,1 i'i ..ttu, ot grace and concession' but as a mattet
'oi 

,iint. tt is based on the maxtm -it is bettet that ten
-""iii, i"rror. be acquitted athet than one innocent
""",rLilii 

"onri"t"d 
. Reliance in this behalt can be

irai ,ion the cases ol Tariq Pervez v The State ('995

diuh islst, Ghulam Qadit and 2 otherc v rhe state
,iia siuC 1221), Muhammad Akram v The state (2009
'iiiii isot and Muhammad zaman v' The state (2014

sc/,/R 74s)."

13. ln view of what has been discussed above' I have no

hesitation to hold that the prosecution has failed to prove its case against

the appellant. Keeping in view the above facts and circumstances' the

appeal is allowed. Conviction and senlence recorded by the trial Court

vide impugned judgment dated 19'05'2017 passed by the learned

ll-Additional Sessions Judge, Shikarpur, is set aside Appellant Ghulam

Rasool son of Shahzado l\4arfani is acquitted of the charge' he is directed

to be released if not required to be detained in any other case
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