
IN THE HIGH COURT OF SINDH, BENCH AT SUKKUR

Cr. Acq. Appeat No. 5,-26 of 2014

Date of hearing

Mr. Mustaque Ahmed Shahanj Advocate for Appellanucomplainant
Mr.Zulifqar Ali Jatoi, Additional prosecutor General.

JUDG MENT

Naimatullah PhulDoto, J. rhrough this Acquittal Appeal, appellant /

complainant Abdul Kareem son of lmam Bakhsh Lakho has impugned the judgment

daled 25.02.2014 passed by Civil Judge & Judicial ftIagistrate_ll Kandiaro rn new

criminal case No. 258/20'13 for offences under sections 457, 380 ppc On ihe

conclusion of trial Civil Judge & Judicial lvlagistrate-ll Kandjaro vide judgment dated

25.02.2014 acquitted the respondents/accused from the charges.

are as under:-

"The brieflacts ol the prosecution cdse arc that

on 01.03.2011 a, 1510 hours complainant got registered FIR

stating that the complaina t haye cattles and the complaina t

haye also one donkey for loading the gtuss fot the cofiles. On

27.02.2011 the complainant got bind the caoles and one donkey

in his house a d the complainant went to bed arter taking dinner.

On 28.02.2011 at about 02()0 hours on the sudden noise the

cofiplainant, his tucle namely Muhafimad Siddique akd his

brother Nihal Kha laakened and saw on the light o/ bulb that

lhree peNons arc taking awqt one cow and donkey, the accused

persons y)ere loaded wth weapons and the complainanl
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identiled them as Sahib son of Din Muhammad Mangrio,

Raheem son of Abdul Hakee Mangrio and Waleem son ol

Sahib Khan Mangrio. Tfu cofiplainant party rcmained silent

due to fear ofv,eapo s. Thercafter, the complainant party alofig

nith his .teitnesses ytent to Nek Mard of the locality, who

suggesred for lodging the FIR against the accusecl perso s-

Hence, complaina t party got registered the instant FIR

3. On the conclusjon of the investigation, cha an was submitted against the

respondents/accused Sahjb Dino and Raheem Bakhsh under sections 457.380 ppc

while accused Waleem was shown absconder. He was declared proclaimed Offender.

4. Trjal Court framed the charge against respondents/accused for ofience under

sections 457, 380 PPC. Both accused pleaded not guilty and claimed to be tried.

5 At the trial, prosecution examined four (04) pws and prosecution side was

closed

6. Statements of accused were recorded under Section 342, Ct. p.C in which both

accused claimed false implication in this case and denied the prosecution,s allegations

They did not examine themselves on oath nor produced any witness in their defense.

7. Learned trial Court after hearing learned counsel for the parties and assessment

of the evidence, by assigning sound reasons in point No.1 of the lmpugned judgment,

acquitted the accused vide judgment dated 2S.02.2014, for the fo owing reasons.

O this point the P.W I Complainant in his

evitlence has stated the same fact as narrated ih the FIR. The pl4/-

2 Nihal Khan in his evidence hdve also implicated the accused

persons. The PW-3 Mashir Qaimuddin is formal hence no neecl to

discuss it. The PW-s the lO of this case ASt Sik!)ndal, Ati in his

evidence has deposed that he rccovered the alleged stolefi cow

near the house of accused ,l/aleem. l his ctoss-examination. he

stated that the said co\) was no[ recovered fom fhe possession of
accused.

" POINT NO.1.



I have heatd the learned counsel for the accused

and leamed ADPP f the State and have gone thro gh the

evidence very minutely. Aftet proper appraisal of evide ce it is

observed that though the complaihant and his pl(s has supporred

the prosecution case but theb evidefice is nol confdehce inspiring,

the complai ant an(l Pl4/ Nihal Khan has slated in their depositioll

that they identiled the accused pe$ons at the time ol allegect

incident and has Jifiher stated rhat it v,as 02.0A am of night hours.

The identilcation of accused persons b)j the complahqnt and the

P.Ws at the time o/ incideht at night ours ttithout any source o.f

light seems doubtful. Adnittedly, the FIR has been lodged y,ith

delay of two days, the complaihant has giren the explahation.for

such delay that they./irst approach his nehkard nanely Zahid Ali
Lakho who did not meet \rith them and thq) again went to same

nek mard on next day who meet the complainant artd suggestetl lbt
registration of FIR. To substantiate this point the prosecution di.l
not exanine the said Nek Mard Zahid Ali Lakho. hence such

expla ation of delay cannot terms as plausible and it is obseryecl

that the FIR has been lodged with delay of two days without

p I aus i b I e exp lanat i o n.

The prosecution case is also based on recovery of
alleged stolen cow from the possessioh of absconding accused

Waleem, to proye this recol'eD) prosecution examined the tO (,f the

case who in his eyidence has stated that the subject corr \ras not

recovered from the absconding accused llaleem, moreoyer he did
not produced the departure or arival entry_ the lO did'kot
associated a person of locality to act as mashir ofsaid recovery. ln

lhe circumstances the alleged recovery seems to be doubtful./or the

leasons giten above- There is material co tradiction and legal

inlrmities which has adtersely affected the prosecution case and

has crcated the serious doubt to connect the accused persons with

commissiofi o./ alleged offence, it is settled la\) that if a singte

doubt creates in prudent mind he benelt of tha[ must be giten to

the accused fiot as matter o.f grace but as mafter of fight, reliance

in this regard is placed on SCMR 2010 Page 230.

In view of reasons, it is concluded that the

prosecution has been miserably;failed to prove the case belond the
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reasonable shado ) doubt hence this poikt is .tnswered as

negaliye "

8 Complainant being dissatisfied with the acquittal of the accused has
filed this appeal.

9. Learned advocate for the appellanucomplainant mainly contended

that complainant and other witnesses had deposed that at the time of incident

bulbs were burning and respondents were identified but triar court in the

impugned judgment has mentioned that no source of light has been given. lt is

further argued that there was one day delay jn lodging of the FIR but the trial

Court has mentioned that there was two days delay in lodging of the FiR.

However, counsel for the appellanucomplainant submits that there was no

recovery from the respondents. Lasfly, it is submitted that judgment of the trial

Court is perverse and arbitrary and prayed for converting acquittal order to the

conviction.

10. Mr. Zulifqar Ali Jatoi Additional p.G supported the judgment of the

trial Court and argued that admittedly it was night time incident and source of

light were the bulbs but those bulbs were not recovered by the lnvestigation

Officer during investigation. lt is further submitted that there was one day delay in

lodging of the FIR for which no plausible explanation has been furnished by the

complainant. He further argued that trial Court has properly appreciated the

evidence and acquittal of the accused / respondents is neither perverse nor

based upon misreading of evldence. He has suppo(ed the judgment of the trial

Cou rt.

11. lt is settled law that ordinary scope of acquittal appeal is considerably

narrow and limited and obvious approach for dealing with the appeal against the

conviction would be different and should be distinguished from the appeat

against acquittal because presumption of double innocence of accused is
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attached to the order of acquittal. ln the case of The State and othars v. Abdul

Kh and others (PLD 2011 Supreme Court S54), folowing guiding princjples

have been laid down for deciding an acquittal appeal in a criminal case

"16. We haw heard this case at a consideruble length stetching on

quite a numbt of dates, ancl \,ith the able assistance of the learned

counsel ful the parties, hcye thoro ghly sca ned eyery material piece o/
e1)idence ayailable on the record; an exercise p marily necessitated )ith

reference to the conyiction appeal, and also to ascertain if the

conclusions oJ the Courts below are against the eyidence on the record

crnd/or in riolation oJ the la ,. In any evexf, before embarking upan

scruti|t oJ the yarious pleas oJ law andfact raised flom both the sides, it
may be mentioned that both the leamed counsel agtreed that the critetia
ol inletference in the judgment against , acquittal is not the same, ds

against cases hyolying d conyiction. In this behau, it shall be rcleyant to

mention lhal the folloning precedents proyide a fair, se led and

co sbtent yiew ol the superior Courts about the rules which shoul.t be

Jollowed in such cwes; the dicta are.

Btishir Ahnad y. Fida Hussain and 3 otherc (2010 SCMR l9S),

Noor Mali Khan v. Mr Shah Jehan and another /20A5 pcr I"t
352), Intiaz Asad y. Zain-ul-Abidin and another (2005 pCr.IJ

393), Rashid Ahmed y. Muhammad Nav,az a cl others 12006

SCMR 1152), Barkat Ali y Shaukat Ali and others C004 SCMR

219), Mulazim Hussain y. The State and another 12010 pcr.t_l

926), Muhamnad Tasweer v. Hafiz Zulkarnoin and 2 others

(PLD 2009 SC 53), Farhat Azee y. As at ullah and 6 others

(2008 SCMR 1285), Rehmat Shah and 2 others v. Amir Gut and

3 others (1995 SCMR 139), The State I Muhannad Sharif and

3 others (1995 SCMR 635), Aydz Ahmed and atlother v. Dr.

Nazir Ahmed and another (2003 pcr.Ll 1935), Muhanmad

Asla y. Muhammad Zafar and 2 others eLD lg92 SC I), Attah

Bakhsh anrl another y. Ghulam Rasool and I others lggg
SCMR 223), Najqf Saleem y. La4, D. Tasneem and athers

(2001 YLR 107), Agha Wazir Abbas and others r_ The Stdte and

others (2005 SCMR 1175), Mukhlar Ahmed y. The State (]ggl
SCMR 231 l), Rahimullah Jan v. Kashif and another (pLD 2008

SC 298), 2004 SCMR 249, Khan v. Sajjad and 2 others (2004

SCMR 215), Shafique Ahmad y. Mthammad Ramzcn and

another U995 SCMR 855), The State y. Abdul ChdlIar (tgg6

SCMR 678) and Mst Saira Bibi y. Muhammad Asif and others

(2009 scMR 916).
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From the ratio of all the obo,re pronouncements and those cite(l
by the leamed counselfor the patties, it can be deduced that the scape of
inlelferehce in appeal against acqui al is most narroe ancl limited.
because in an acquital the presumption of innocence B signilcantty
added lo the cardinal rule of crininal jurisprudence, that an dccure.l

shall be prcsumecl to be innocent until proyed guilry,. in othel wor.ls, the
prcsumption of innocence is doubled. me courts shall be very slow in
intetfering i,ith such an acquittal judgment, unless it is shorefi to be

pet'verse, passed in gross yiolatio of law, sufering from ,he errors a-f

gruye mkreadfug or non-rcading of the eidence; suchj dg ents should
nol be lightly interfercd ond heaty burden lies on the prosecution to
rebut the presu tption of innocence which the accusetl has eamed m,i
altained on account of his acquittal. It has been categotically held in a
plethora ofiudgmenrs that interfercnce in aju.lgment ofacquittal is rare
a d the prosecution fiust sho ) that therc are glaring errors oJ law and

facl comrnifted by the Court in aftiring at the decision, which would
resuh into graye miscarriage of justice; the acquitral judgment is

perfunctory or wholly arti/icial or d shocki g conclusion has bem
drawn. Morcover. in n mber ol dictums of this Court, I has been

categotically laid dourn that such judgme t should not be interjecred

until the lndings are penerse, arbitrury, Ioolish, artificial, speculariw

and lidiculous (Enphasis supplied.). The Court oJ appeal should nor
inteierc simply lot the reoson lhat on the re-appraisal oJ the eyitlence a
dffirent conclusion could possibb, be arri'ed at, the factual conclusions

should not be upset, except when patpably perve1e, suflering Jrom
serious and material /actual infrrnities. h is averred in me Sute y.

Muhamnad Sha f ()995 SCMR 635) and Muhamnad taz Ahma.t y.

Raja Fahim AJzal and 2 others (1995 SCMR t2 ) that the Suprcne
Courl being the fnal forum would be chary and hesitant to intetfere in
the lndings of the Courts belo\|. It is, therefore, expe(lient dnd
imperatiye that the aboye criteria and the gui.lelines should be followed
in deciding these appeals.,'

12. ln the recent judgment in the case of z

olhers(2QlgSgMB_lll5), Hon,bte Supreme Court has hetd as under

lmtiaz and

"2. Accordifig to the autopry rcport, decease.l v)as brought deacl throltgh a
police constable and thele is nothing on the record to eye oblique, sagge.rt

rrituesses ' pfesence in the hospital, there is no medico legal report ta postulate

hypothesis ol aftiwl in the hospitdl in injltred condition. The wituesses claimed
to h.ne come across the deceased afid the assaila ts pet chance while they were

on v,ay to Chak No.5q.l/GB. There is a re.ference to l[/s Zahoor Ahned arui Ali
Sher, strangers to the accused as well as the witresses. yrho hdd fitst seen the
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deceased lying critical\ injured at the canal bank dnd it is on the record thut

they escorted the deceosed to the hospital- Ali Sher was ciled as a witness,

ho'teerer, giyen up bl the conplainant These aspects of the case conjointly lead

the learned Judge-in-Chambet to yiei, the occurrence as being un-nitnessed so

as to extend benefrt oflhe doubt consequent thercupon. Viey, taken by the learned

Judge is a possible yie\|, structured in eidence oyailable on the recorcl and us

such not open lo dny legilifiate exception. It is b! now well-settled that acquifial

once gru4led cannol be rccalleal mercl! on the possibiliq of a cohtrq view,

U less, the impug ed view is Jound oh the fringes of irnpossibility, resulting

inlo miscariage ofjustice, fieedom cannol be rccalled. Crininal Appeal fail.\.

Appealdismissed."

13. I have heard learned counsel for the parties and perused the

evidence as well as impugned judgment carefully. Admittedly there was one day

delay in lodging in the FlR, for which no plausible explanation has been

furnished. lt is the case of prosecution that complainant soon after the incident

went to the nekmard Zahid Ali Lakho and narrated him the incident but he has

not been examined by the prosecution. Trial Court has observed that best piece

of evidence has been withheld by the prosecution. Presumption could be drawn

that if he had been examined he might have not been supported the case of

prosecution. Admittedly, it was night time incident, trial Court in the judgment has

mentioned that source of light has not been disclosed by the complainant but in

the evidence, it has come on record that bulbs were burning but those bulbs

were not recovered by the lnvestjgation Officer during investigation. Findings of

the trial Court in this regard appears to be justified. Moreover, there was no

recovery of the stolen cow from the respondents. I have minutely examined the

evidence. So far the ingredients of section 457, 380 PPC are concerned, those

ingredients are not satisfied from the evidence. Even otherwise this is the

acquittal appeal and in the acquittal appeal after acquittal there is double

presumption of the innocence of the accused and their liberty cannot be curtailed

lightly. Judgment of the trial Court appears to be justified and well-reasoned.

Learned counsel for the appellant / complainant has not been able to point out

any serious flaw or inflrmity in the impugned judgment. View taken by the learned
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trial Court is a possible view, structured in evidence available on record and as

such not open to any legitimate exception. lt is by now well setfled that acquittal

once granted cannot be recalled merely on the possibility of a contra view.

Unless, impugned view is found on fringes of impossibility, resutting into

miscarriage ofjustice, freedom cannot be recalled.

14 . This Criminal Acquittal Appeal is without merjt and the same, rs

dismissed

JUDGE


