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HIGH OF S,II\N AT-KARACHI
Special riminai Anti-Terrorism Jail Appeal No.140 of 20'16

Present
\'[r. Justice Naimatullah Phulpoto
I\1r. Jushce Khadinr Hussain Tunro

UDGMENT

Date of Hearing 75.09.2077

Date of Judgment 27.09.2077

Appellant Mohammacl Gul @ Kashmiri produced in custodl,

Respondent
DPG

NAIMATULLAH PHULPOT O, I.- Appellant Mohammad Gul @ Kashmiri

was tried by learnecl Juclge, Anti-Terrorism Court No. II1, Karachi in Special

Case No. 88(lII)/2014 ancl special Case No. 89(lll)/2011. After full-clressed trial,

l'rial, bv juclgmerrt c1.-rtc'c1 30.10.201 5, arppellant rvas convictecl unc'ler Section 386

PPC reacl with sectior-r 6(2)(k) of the Anti-T'errorisrn Act,7997 ar-ic1 sentencecl to

07 years Il.l and to pay fine of Rs.500()/- ancl in case of clefauit in pal,nrerrt oi

fine, he u,as orrlerecl to sufier 03 months S.l more. Appellant,,t,as also convictecl

unc'ler Section 23(1)(a) of Sinclh Anns Act, 2013 and sentenced to 07 years Ii.l

ancl to pa1, fine of Rs.5000/- in case of defauit in payment of fine, he was

orclerecl to suffer 03 mor-rths S.l rnore. Learned Trial Court also orderecl for

forieiture of the rnclveable .rnc'l irlmovable propertv of the appellant w,ith the

Government. Both the senteilces rvere orclered to run concurrentlv. Benefit of

Section 382-b Cr.P.C was also extene'let1 to the appellant.

2. l'he brief iacts rrI the prlosecutiorr c.rse are that FIR bearing Crime

No.123/2014 \\/as registered at P.S llaloch Color-ry by, complainant Nluneern

Saeed, lvherein it is allegecl that prior to the lodging of the FIR, accusecl

Mol-rammac'l Gul @ Kashmiri ',r,1'ro is resicling near to r.'icinity of complainant

.rncl usuall1,-visit Karkhana, demandec'l bhatta of Rs.200,000/-, in case of non-

pavrnent he issued threats of cleath. It is further allegeci that on 26.02.2071,

accusecl r.lemanclecl bhatta from complainarrt. It is alleged that bhatta amount

n,as settlecl but in instalhnerrts, It is allegec'l that on 01.03.201,1 at 1900 hours,

accusecl Muharnmacl Cul ,<l Kirsl-uniri went at Karkhana ancl receivecl froln

complainar-rt bhatta of Rs.10,000/- br,' sho'"r,ir-rg firearm. In the meanrvhile, police

Paalladecl bv ASI Sagheer Ahmed of PS Baloch Colonv arrivecl there ancl
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apprehended accused. On enquiry, accused disclosed his name as Mohammacl

Gul @ Kashmiri. Police conducted personal search of the accused and recovered

cash of Rs.10,000/-. Irolice also recoverecl one unlicensecl pistol along rn'ith

magaziue loaclerl with 02 lir.'e bullcts irr prcsence of masl-rirs Muneem Saeeel, PC

Mollammad Aslam ancl PC Fayvaz Hussain. Pistol ancl bullets were sealec'l at

the spot. Accused and case property were brought at police station Baloch

Colony, where tu'o separate FIRs bearing Crime No. 123/2014 for offences

unt'ler Sections 386/387 PPC reacl witl-r section 7 of Anti-Terrorism Act' 7997

and Crime No.124/2074 for offence u/s 23(1)(a) of Sindh Arms Act, 12013 were

registered against the accusec'l on behalf of state.

3. Investigation was entruster'l to Inspector Ali Ahmed of the aforesaid

crimes. Custody of the accusecl ancl case propertY lvere also handecl over to

him. I.O visited the place of u,arc'lat in presence of mashirs Muneeb Saeed and

Zafar Llussain ancl preparerl such masl-iirnama. I.O recort.led 161 Cr.I'.C

statements of P.Ws, on 03.03.2014, I.O sent weapon and empties to the FSL anci

received positive report. Af ter completion usual in",estigation, challan was

subrnitted against the accuseci uncier the above referred Sections.

+. Accusecl coulcl not enllagc c-lefence counsel therefore, serl,ices of defence

counsel on state experlses were proviclecl to him by the 'frial Court vide orcler

clatecl 09.08.201-1, Both the cases nere amalgamaterl br- the Trial Court iu terms

oi Section 21-M of Anti-'l'e.rrorisr.n Act, 1997 vicle orcler tlatecl 13.09.2014.

5. Trial Court framecl charge against the accusecl at Ex.4 under the above

referred sections. Accusec-l pleadecl not guilty ancl claimecl trial.

6. At trial prosecutior-r examineel six witnesses. Thereafter, prosecution sicle

was closed by learned DDPP vide statement at Ex.15.

7. Statement of accuseel was recorclecl under Section 342 Cr.P.C at Ex.16.

Accusec-l claimed false implication in the case and deniecl the prosecutior-r

allegations. Accusecl neither examirrec-l himself ou oath in disproof of the

prosecution allegations rlor proLlucecl anv witness in clefence.

8. Learned Trial Court, after hearir-rg the learned courrsel for the parties antl

exarnination of the eviclence available on record, convicted ancl seutettcecl the

appellant as stated above, hence this appeai is filecl.
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9. The facts of these cases as well as eviclence produced before the trial

Court fincl an elaborate mention in the Judgment dated 09.05.2076 passed by the

learned trial Court, therefore, the same may not be reproduced here so as to

avoid unnecessary repetition.

10. Appellant is proc-lucecl in custody and submittecl an application that he

does not \^,ant to contest the appeal on merits ancl prayed for reduction of the

sentence on the ground that he is supporter of a large family and he is not

previous convict.

11. Mr. Moharnmarl Iqbal Awan learnerl DPG arguec-l that since appellant

does not press the appeal on merits, he recorded no objection in case sentence is

reduced to some reasonable extent.

72. We have carefully hearcl appellant in person and learned DPG and

perusecl the evidence. It appears that appellant has been convictecl under

Section 386 PPC read with Section 6(2)(k) of the Anti-Terrorism Act,7997 ancT

sentencecl to 07 1,9615 R.l ar-rc1 to par.,fine of Rs.5000/- and in case of default ir-r

Payment of fine, he was ortieretl to suffe.r 03 months S.l more. Appellant was

also convictec-l under Section 23(1)(a) of Sinclh Arms Act, 2013 and sentencecl tc'r

07 years R.l and to pay fine of Rs.5000/- in case of clefault in payment of fine, he

was orclerecl to suffer 03 rnonths S.l more b1, juclgment dated 30.10.2015. Jail

Iloll date<l 17.08.2017 reflects that accused is in custody since 08.03.2014 and he

has served including remission 03 vears, 10 months and 13 days. Unexpired

portion of sentence is shor.l,n as 03 vears, 07 months and 17 davs. Offence u/s

386 PPC is punishable rvith imprisonment of either clescription for a terrn which

may extend to ten years and shall also be liable to fine. Punishment under

Section 7(h) of the Anti-Terrorisrn Act 1997 is provided that "tlw nct of teruorisnr

cottttttitlad .fhlls trndcr t"lnrtsas (lt) to (tt) o.[ srtb-scctiorr (2) o"f section 6, slutll be

pLrttislrible ott t'orrt,ittictn, ttt itrtltrisortrrtntt o.f trct less thm [.fire yenr] atd rtot ttrore

tlnn [but nmy extend to intprisouttretrt for life] nnd with .fine, whereas, Section

23(1)(a) of Sindh Arms Act, 2013 provides punishment of imprisonment, which

rnay extencl to fourteen )/ears ancl u,ith fine. Appellant has submitted that he is

suPPorter of a iarge farnily anc'l he is not previous convict of offence of such

nature, Iearned DPG concedes that the appellant is not previous convict ancl he

has recorcled no objection for taking lenient view in the sentence. Previous non-

ctrtvict ancl no other instance of appellant's involvement in such cases are the

circutnstances for reclucir-rg the sentence, as helcl in the case of Niazuddin v,

The State (2007 SCMR 206), wherebv Honourable Supreme Court of Pakistan



reduced the sentence in the fojlolving terms contained in Paras 6 ancl 7 of the

Juclgment:

6. Hotueter, coning to tlrc question of sentence ue note that it lus heen

conceded by lennrcd A.A.G thnt petitioner is n pret'iorts non-conttict nnd

tlwre is no otlpr instnnce of petitioner's int'ob'ement in drug trfficking
It htts nlso been brouglft in euidence thnt at tlrc tirue of this nrrest lw rnet

custodinl rtiolence nnd on thnt nccount lrc receiped injuries. Perlnps tlnse

ralrc nrrestetl ltittr tlunted to axtrnct con.fession for lis nlleged

ittt,ol t,e rtrcrt I rpitlt sortrt' otlrcr rmrcotic dt'dtr. Itr tlrcse circtttnstnnces

petitiouer needs tct ba gi.ct'rt tt clnncL' in his li"fe to relnbilitnta hiruself.

7. Accordingly tolile ditnissitrg tlrc nppenl rce fire per mded to reducc

tlrc sentence of inryrisonnrent of petitioner froru 10 yenrs to srx yenrs'

Orrler nt:cordmghl.

13. In the recent judgment of Honourable Supreme Court reportecl as State

through the Deputy Director (Law), Regional Directorate, Anti-Narcotics

Force versus Mujahid Nasim Lodhi (PLD 20L7 SC 671'\, it was observed as

follows:-

'\!e note that in paragraph No. 10 of the jutlgment lmncled tlowt by the

Lahore High Court, Lahore in the aboue mentioned case it had been

obserued tlrat "irr a particular case carnling sorfle special features
releaant to the matter of sentence a Court may depart from the nortns
and standards prescribed aboae but in all such cases the Court concented
shall be obliged to record its reasons for such departure."

74. Undisputeclll,, the offences, witl-r which the appellant is charged, are not

of capital punishment i.e 'death penalty" and the appellant is seeking leniencv

letting him a chance of reformation, which fact also tilts the case of appellant.

Once, a person involved in a criminal case placed himself at the mercy of Court

and seeks a chance of reforrnation, ir-r that eventuality the Court normally takes

lenient view in respect of sentences. Extent of such leniency in awarding

sentence should not be such so as to frustrate the ends of justice. Such leniency

should be based on judicious scale, keeping in view the maximum and

minimum sentence of offence and the submissions of appellant, convictions

under section 386 PPC read with Section 6(2)(k) of Anti-Terrorism Act, 7997 and

under Section 23(1)(a) of Sindh Arms Act, 2013 are maintained. However, the

sentence from 07 years R.l is reeluceel to 5 years R.l for offences u/s 386 PPC

read with Section 6(2)(k) of Anti-Terrorism Act, 1997 ancl under Section 23(1)(a)

of Sindh Arms Act, 2013. However, sentence o{ the fine and forfeiture of

moveable and immovable propertv of the appellant an ardecl by the learned

Trial Court are maintainec'1. Sentences shall run concurrently. Appellant would

be entitled to the benefit of section 382-b Cr.P.C.
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15. With the above modijication in sentences, the

rnaintainecl. Consequentlv, tire appeal is without merit and
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