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HIGH CQURT OF SINDH.AT KARACHI

{

Special Criminal Anti-Terrorism lail Appeal No' 39 of 2017

l'r esc nt

Mr. Justice Naimatullah I'hulpoto
Mr. Justice Abdul Malik Gaddi

Date of l-lealing 23.10.2017.

Date of Juelgrne'nt 24.1.0.2017.

Appellar-rt Mohamrnacl Athar Shaikh throuqh Mr. Aftab

Responclent The State tl-rrou hMr Mohamrnacl I bal Awan

IUDGMENT

NAIMATULLAH PHULPOTO. I.- Mohammat'l Athar Shaikh appellant

Ivas triecl b), learneci Jue'lge, Anti--l'e'rrorisrn Court/ lst Aclc1itional Sessions

Juelge, Karachi East in Special Crrse )lo. 7312075. Aiter fuil-clressecl trial, br

juclgr-nent ciaterl 10.01.2017, appellirnt I\,4ohamtnad Athar Shaikh wits cot.tvictcti

ulcler Sectiorr 353 PPC aucl seutcuccti to sufter 2 vears R.l. trr-rc1 par' fine c't

Rs.10,000/- ir-r,-'1c'fault theleof to suffer 2 months SI more. Appellant'"vas alstr

convictecl ur-icler Section 32-l PI'C reati u'ith sectir:lr 7 Ar-rti-l'errorisnr Act, 1997

"rnel septer-rcecl to 7 years I{.1 trnci to pay fine of I{s.10,000/- ancl irr tlef.'rult

tl-iereof to suffer 2 months S.l more. All seutences \vere ortleIetl to rull

conculrentlv. Bcrrefit of Section 382-B Cr.P.C was also extendecl to accused'

,

---4.1

Ahmecl Aclvocate.

DPC.

2. Ilriti facts of the prlosecutiolr (rase AS c{isclosecl ir-r thc FIil are that [)('

Shirkeel belt No. 9562 krclgecl report alleging therein that on 09.09.2011 trt 235()

hours, he n,as perfolrnirlg cluti; at PS llaloch Colonl'' C)n the samt'r-right, l-rt: lelt

for patrolling w,ith PC i-Iaris belt No.31589, on motol'cvcle No. KEC-793 1.

lVhen both the pcllice ctrnstables reacherl at Track-lll of lixpress Wav I{oat'l at

2130 hour.s. It is allegecl th.rt tu,o persons in suspicious trlarlller appearetl ot.l

plrtorc\.cle, it i.r,as l,ithout number. Police partt' sigrralec-l thern to stop but

tl-iev openetl strnight fires uprt;n prtlice u,ith intentiorl to kill. lt is statecl tl-rat

cor-nplainant Shakeel Ahn.rerl t'cceive,-l fire arm iniurv at his right leg, whereas

PC I l.rris receivcrl bullet injulv at his abtlomen. Af ter police eucort t iter,

accr-rsecl taking ber-refit oi clark r-right ran an'av to the Malir servelage lir-re. It

allegeel that in the metrnrvhile, a police r-r.robile of I'S Ilaloch Colony' he"rdetl b-1'



ASI Khan Mohammacl reachec'l at the place of occurrence. Information

regarcling police encounter was con'u'e1rgcl to the SFIO PS Balocll Colony

through wireless. Both the injured police constables rvere shiftecl to Jinnah

Hospital in the police mobile for their treatment ancl Certificates. It was

clairnecl in tl're FIR bt, PC Shakeel that he woulel icler-rtifl' the unknown culprits

if brought before hirn. FIR ,uvas recorclecl r,icle Crime No.676/2014 for offences

uncler Sections 324/35313,1 PPC reacl rvith Section 7 of Anti-Terrorism Act,

1997

3, During investigatiorr, place of u'arc'lat was inspected by I'O' 161 Cr'P'C

statements of tl-re P.Ws lvere recorded. Accused Mohammacl Athar Shaikh was

arrested in another FIR bearing Crime No.08/2015 for offence under Sections

392/34 PPC. I.O of this case was informed regarding involvement of the

accused in this case. I.O interrogatecl him anc'l arrester-l accused in this case.

After usual investigatior"r, challan was submittecl against Present accused

uncler above referrecl sections anci co-accused Danish was Shown as

absconcler. Accusecl Danish was cleciaretl as proclaimed o(fender by trial

Court.

4. Learnecl Juclge, Anti-Terrorisrn Court-I, Karachi framecl charge against

the accusecl N4ohammari Athar Shaikh uncler the above referrec-l sections at

Ex.6. Accusecl pleaded not guiltv at-rc.l claimecl trial.

5. Learnecl Juclge, Anti-Terrorism Court-I, Karachi examined seven

prosecution hritnesses. fl-rereafter, case was transferrecl to the learned Judge,

Anti-Terrorisrn Court/ 1't Aclclitional Sessions Judge, Karachi East for disposai

accoreling to law. Learnecl Trial Court examined three more prosecution

rvitnesses. Thereafter, prosecution siele was closecl by learnecl DDPP vicle

statement at Ex.11.

6. Statemer-rt of accusec-l was recorelecl uncler Section 342 Cr.P.C at Ex.12.

Accusecl claimecl false irnplication iu the case ancl cleniecl the prosecution

alle.gations. Accusecl raisecl plea that P.W Haris had seen him at police station

during his confinement bcfore holcling of ielentification paracle. In a question

what else he has to sav, accusecl replieci tl-rat he is innocent and he has been

inr,,olvecl in tl-ris case for political reasolls at the instance of his opponent

political part1,. Accusecl cieclined to gi'"'e statement on oath in c-lisprclof of thc

prosecution allegations. No eviclence has been leci ir-r clefence.
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7. Learnecl Trial Court, after hearing the learr-recl counsel for the parties

and examination of the evic'lence available ou record, convicted and sentenced

the appellant as statet-l above, hence this appeal is filed'

8. Tl-re facts of these cases as well as eviclence procluced before the trial

Court fintl an elaborate mention in tl-re Juclgment clatecl 70.01'.201'7, passed by

the leanred trial Court, therefore, the same may not be reproduced here so as

to avoid unnecessary repetition.

9. Mr. Aftab Ahmecl learuecl Aclvocate for the appellant arguecl that

arrival anel tleparture entries have not been proc{uced. It is argued that it was

night time inciclent, source of identification has not been disclosed by the

prosecution. No blood stailed earth was collectec'l frorn place of occurrence' It

is further argued tl-rat iclentification parade was not conducted by the

Magistrate as requirecl by law. It is also arguecl tl"rat after arrest of the accusec'I,

nothing incriminating lvas recot,erecl from his possession' In support of his

contentions, learnecl counsel relieel upon the case of Hakeem and others vs.

The State (2017 SCMR 1546).

10. Mr. N'lohammarl Iqbal Awan, learnecl DPG arguecl that appellant was

iclentifierl by P.w PC Haris cluring the iclentification paracle. PC Haris had no

enmity u'ith the appellar-rt. Ocular er"iclence is corroborated by' medical

eviclence. Learnecl DPG submits that appeal merits no consideration.

11 . We iral'e caref ulli' hear,'1 the learnetl couusel for the parties anel

scirnrte'r1 the ev irlettce.

72. We have come to the conclusion that prosecution has failed to prove its'

case against the appellant for the reasons that it was night time incident' PC

Shakeel has cleposecl that he left police station along with PC Haris for

patrolling on the motorcycle u'hen they reached at Expressway Track-lll' two

suspectecl persons appearecl on the motorcYcle. Police signaled them to sttlp,

but suspects startecl firing upon the police rn,ith intention to kill and he

received four fire arms injuries at his left leg and PC Haris also received injury'

at his abelonlen. He has further cleposecl that after incident, accused ran awav

by takir-rg benefit of clark night. He has further cleposecl that he had identifiecl

tl-re accuse,l o11 stl.eet lights. Learned DPC concecleci that in the mashirnalna o[

place of wardat there isfrention of eiectric bulbs. Learne6 DIrG has also
A
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submitted that no blood stair-recl earth was founcl at the place of incident at the

time of inspection. Anotl"rer injurecl PC I Iaris l-ras also deposed that he left

along with PC Shakeel on motorcycle for patrolling when thev reached at

Expressway at 9:25 pm, two persons appeared on the motorcycle in the

suspicious manner. Police gave thern signalecl to stop but they started firing

upon the police, police also firecl. In result, he receivecl ir-rjuries so also PC

Shakeel. Both injurecl witnesses have ciaimed that tl-rey identifiecl accused in

the iclentification paracie. Mr. Waseem Ahmec-l Juclicial Magistrate has

cleposed that on 23.07.2075, Inspector )afar Baloch of PS KIA produced

accusecl Mohammad Athar Shaikh arrestecl in Crime No. 676/2014 for

offences uncler Sections 353/324/ 34 PPC read rvith Section 7 Anti-Terrorism

Act,7997 for holcling his icientification paracle. He helcl iclentification parade

on 09.09.2014 ancl P.W/P.C Haris ic'lentifiecl the accusecl. In the cross-

exarnination, Magistrate has repliecl that there were total nine dummies which

were arranged by his staff. FIe has aclmittecl that he has not mentioned names

and a,lclresses of the dummies in the memo of iclentification parade, but stated

that ages ancl features of the tlurnrnies were more or less similar'

13. In our consiclerecl r,,iew, iclentification of the accuseci in the Present case

at nigl-rt time by the injureci rvitnesses rvas highlv cloubtful for the reason that

in the rnasl-rirnama of place of warclat there is Iro tnention of electric bulbs. No

bloocl stainecl earth vvas collecterl fronr place of warclat. Accused was arrestecl

on 11.01.2015 but iclentification paracle was hele.l after long delal'orr

23.01.2015. There is r-rothing on recorcl that I'].\{s hacl seen accused cleariy for

sufficient titne at the place of incic'lent. We have no hesitation to hold that

ielerrtificatior-r paracle through PC Haris ,,vas legallv laconic ancl iclentification

of accusecl through PC Shakeel in Court 
"vas 

unsafe for rnaintaining

cor-rviction. Moreover, iclentification paracle was not helci in accordance witl'r

the guidelines containecl tr the Police Rules, 193'1. Rightly reliance has been

piacecl upon the case reportecl as Hakeem and others vs. The State (2017

scMR 1546), whereirr the Honourable supreme Court l'ras held as under:

I

"Tlta l?trlc 26.32(1)(d) inter dirr rt,tyrire "the strspccts slmll ha plrrted tuttonS;

otlu,r pcrsotts sirtrilttrly dresscd ntrrl rfi' tlrc smrrc religion mtd socit stltrts, irt

llw prttportittn o/-8 or 9 stttJt pt,rsttrt-s /o irllc suspt:.t. Enth u'iltrcss sltnll lltctr br

brotrgltt rrlt sepnrrtlahl to nttetttytt ltis tdurtificntiorr. Cnre sl:lrll be tnhen tlmt !h:
,r,,,ii,,,,,g it,llttcssgs tre " slill kcltt ttttt of sigli atd lrcnrrtrg tuul tlttt trtt

opporturrittl is Tternritted.lbr corttttu micntiorts to pnss bettrean witrwsses ulto

lrnt,c lteetr cnlled r4t i.:tLl tlnsa u,lrc hnuc rtot." Pl\/-S, Indntl Ali, Asslslrritl

Mri<lttinrknr, Mirptrrslkro, itr uhost' Prcsence the identificittiott ynrtdt' rotrs
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c()n(lucted, lns stntcd in ltis de1tosition tlnt lrc nrrnnged 22 dunuties. I lc
tleposed " tlte nccttsed persofis t1fittrcl1 Gltulnm Mustnfn, Bodo, Noor

Mohomrtrnd, Klrtrdn Bttx, Llstrrrttt, Hnkint nnd Intdad were nixed try in tlrc rou
toitlt dtutries (sic) nccordittg to tlrcir clnicc nnd tlrcrenfter tle cotnplninnrrt Wnli

Muhnttntrntl nnd Pl,\ts lnn Molnttrtttr.trl ntrd Abfuilnh picked tlrcm up from tlrc

roto." So it-.fnct sercn nccused rcere lined rLp roitlr dutttnies for identifcntiott.
Furthentrorc, dttring the identificntion pnrnde, no speci.fic role plnyed in tlr
hrcident rons nssigrcd to mry pnrtict nr nccused. Tlis Court in tlte cuse o.l'

Azlmr Mclunood r,. stnte (2017 scMR 135) has lteld thnt in nn identifcntiotr
pnrnde, i.f tlrc nctrscd ruere identi-fied rcitltorrt re.ference to nny role plnyed by

tlrcrtt itt llrc itrcidartt, thc stttttc is ol'tto et'tderrtinry ?riltta. A qtQtc.fi'ottt Ilr
judgnrcnt oJ- Azlnr Melurrcod's case is ns Jitlloros:-

"We luu,e gone tlrough the stntemertts unde by tlrc utpen'isitrg
Mngistrntas, i.e. PW5 nnd PW10 ns tuell os tlre proceedmgs of tlrc tt'st

identificrttiort ytnrndcs ntd lmoe strniglrtmony noticed tlnt in tlrc snid

prtraics lhe Ttrcsent nppellnils lnd rtot been iderii.fied with referenca lo

tutu role plnled by thetrr irt tlw incident in issre. lt l:r..s cottsistetrtly

been lrcld by ttis Cotrrt tlutt srclt t test ideutification Ttnrnde is legnlltl

Ittcortic nnd is of no et,identinry pnhrc utd fi relbrence in tlis respecl

trtny be ttrutle to tlrc crtses o.l' Klmdim Htrssnitt u. Tlu Stnte (1985 SCMR

721), Glnrlnnr Rnstl nrrl 3 otlrcrs t'. Tlrc Stnte (1988 SCMR 557),

Asghtr Ali nlins Snbnlt nnd ollrcrs t'. Tlrc Sttte nul otlters (1992 SCI'AR

2088), Malmrood Alutrnd md 3 otlrcrs p. Tlrc State and nnotlrcr (1995

SCMR 127), Sirnl-ul-Hnq nrd mntlrcr t'. Tlte Stnte (2008 SCMR 302),

Glurlnrtt Qtdir nnd 2 otlrcrs r. Tlrc Stnte (2008 SCMR 1221), Slmfqttt

Maltnrcod nnd otlrcrs t,. Tlrc Stnte (2011 SCMR 537), Snltir Ali ditts
Fntt ji t,. Tlw Stttte (2011 SCMR 563) uul Mrrlrutrnnd Ftyynz t'.'l'ltL'
Stnte (2012 SCMR 522)'

5. 7-his Corrl itt tlrc ctse o.l'Baclm Zeb t'. The Stnte (2010 SCMR 11.99)

i!'ter rclryitrg trltort ttrlier dccisiotr tt.l'tlis Cottrt irt tlrc cnse tf Lnl Pnsurd r . Tlr
Sttte (PLD,1981 .-sC 142) lrcld thnt it rt'otLld be rnrrL'tsotnble to ntir fiu'
rttcttsed persous u'itlt s.t.ernl ctlln,r ptrsorrs.fitr tlrc pttrPoses o.f idatt ti-ficntiot t rrs

sttclt a lnrger rutn ter oJ persorts roould only confuse tlrc identifyntg ruitnesses

nnd tlrc propcr cotlrse is to lnuc sepnrtte idctttificntion parndes for enclr

nccuserl. Keeping itr oieru tlre ttrnntter irt ruhiclr tlrc identi.ficntion pnrnde totrs

lrcld, stclr idcttti_l'icntiott pnrndc cfiutol bc relied ulton to muud tlrc tTcc'ttsetl

prtnislntrctrt of lift, inryrisotutrcrrt, tol.1t orr nccottrtt of old ltlood fatrd tnny nlso l,L'

nlrenrly htotrtt to tlte t'ourphitrrtttt,"

74. There are several circumstances in the case as highlighted above, which

create reasonable doubt in the plosecution case. It is settlecl principle of larr'

for extencling benefit of rloubt, it is rrot llecessary that there should be multiple

circumstances creating cloubt If a single circumstance, lt'hich creates

roasonable cloubt irr a pruclent r-nincl about thc. guilt of accusecl, thcu he r,r,ill be

errtitlecl to such benefit not as a rnatter: of grace anc'l concession, but as a rllatter

of right, as has bee.n helcl in the case of Tariq Pervez vs. The State (1995

SCMR 1345), wherein the Honourable Suprerne Court has helcl as under:-

"Tlrc cortLapt ol'ltttu'l'il ttf dotrltl !o tttr trt"t'trsed Persotts is dt'cp-roott'i itt orrr

corrntry .io r gii,itrg ltint beneJ'it ttJ'ittttttt, it is rtot neccssnry llnt tlrcre slntrld bt

)
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t tttlt'Ly ctrL-unlstnnces creilting dorrbts. lf tlrcre is n circuntstnnce rulich crntes
rensonnble dotrbt irt n prtrdartt tttind nltortt tlrc grilt o.f the ncctrcetl, then tlrc
ttccttsed will bc etttitled to tlrc hencfit rtot ns ilrrttter of rnce nnd cottcession hut
trs rt nrntter oJ' rigln."

15. In the view of above, we have come to the conclusion that the

prosecution has failed to prove the aforesaid case against the appellant

beyond any shadow of doubt. Therefore, we extend benefit of doubt to

the appellant and allow Special Criminal Anti-Terrorism Jail Appeal No.

39 of 201,7, Consequently, the conviction and sentence recorded by the

Trial Court vide judgment dated 1,0.07.201.7 are set aside. Appellant

Mohammad Athar Shaikh is acquitted of the charges. Appellant

Mohammad Athar shaikh shall be released from custocly forthwith, if he

is not wanted in some other custody case.
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