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HI counr oF'sr KARACHI
Special Criminal Anti-Terrorism Appeals Nos. 298, 299 & 3OO of 2016

Date of Hearing 23.70.2077

Date of Judgment 26.70.2017

Mohammacl Adnan ancl Mohammac-l Salman

Kl-iar-r throurrl-r Mr. lvlurntaz Ali Khan Deshmqkl-r
Ach,ocate

Responclent 'fhe Sti.rte tl-rroush Mr Mol-ramr:racl Iq bal Alt,atr

TUDGMENT

NAIMATULLAT{ PHULPOTO , T.- Mohammad Aclnan anr,1 Mohamrnacl

Sah'ttan Khan appt,llants \,\'ere trier'l bl, learnec'l Judge, Anti-'l-errorism Court

No.X, Karachi in Special Cases Nos.712, 713 anci 711 ol 2016. r-ifter full-

dressecl trial, appellants u/ere four"id guilty ancl by juc'lgment clatecl 29.11.2016,

appellants r.r,ere convictecl unclcr Section 386/31 PPC 7(1)(h) of Anti-

f'errrrrism Act, 191)7 ancl scntenccti to 5 rrears R.l each. Appell.urts \4,ere als()

cour,'ictecl urrtler Sectiorr 23(1)(a) oi Sinrlh Arms Act, 2013 anrl sentencetl to 5

ve'ars R.L All the sentences rvere orderecl to be run c()llcurrentlv. Appellar-rts

n,ere also extenclecl benefit of secticln 382-ts Cr.P.C.

2. Brief facts of the plosecution case in nutshell are thirt on 22.0-1.2016,

complainarrt IVIoharnrnacl Irnran Abclul lvlajeecl rnovecl an application to SHO

Bal-raclurabarl Irolice Station allcging therein that on 18.0,1.2()16, he was

Present at his house situatecl at S.V Con-rplex Meeran N4clharnrnacl Shal-r Roacl,

KDA Scl-ierne Nct.l, Karachi, at about 8:00 pm, he receivetl a call on his Cell

No. 0300-9219220 from Cell No. 0348-4638477. The said caller introclucecl

himself as Shahnanaz @i Sharri ancl usecl iilthv language. Caller clemandecl

froltr the cornplainant bhatta oi Rs.5 lacs. In c.rse o[ r1orl-pa\rnrent of bhatta

amount, threats of clire consequelrces trvere issuecl. Tl-rreat was also issued that

shop of the cornpltrinaut rvoulcl be set or-r fire. Cclr.nplainant lodgcrl IrlR ou

23.01.2016 bc'aring crirne No.5ti/2016 r-rncler scctic'rns 3ti6/3-l PIrC re,acl w,ith
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Section 7 Anti-Terrorisrn Act, 7997. On 25.04.201,6 at -12:45 am, complainant

received a call on his Cell from Cell No.0311-4607101, caller asked him to

reach at Lal Qila with bhatta amount. Thereafter, complainant rvent to police

station Bahadurabacl ancl inlormecl the police about the said call.

Cornplainant along with police officials u/ent to Lal Qila and at about 1:45

pm, when he reachecl at the poirrtecl place, he founcl two persons around l-rim.

Police surrounclecl ancl caught thern holc1. Saicl persons clisclosed their names

as Aclman ancl Salman. From personal search of accused Adnan police

recovered one 30 bore pistol along rr,ith loarlec-l rnagazine containing 6 bullets,

wallet and 3 SIMs, Q-Mobile ancl Rs.560/-. From personal search of accused

Salman, police recor,,ered one 30 bore pistol along with loacled magazine

containing 5 bullets,.1SIMs, Wallet, Q-Mobile and cash of Rs.900/-. Accused

failed to procluce licenses oi the sair'l weapons. Accusecl were arrested arld

mashiruatna of arrest ancl recovery was preparecl at spot. Police sealecl pistols

and bullets at the spot. Thereafter, accused and case property were brought at

Police Station Bahadurabad, rvhere FIRs bearing Crime No. 60/2016 & Crime

No. 61/2016, unc.ler Section 23(1)(a) of Sintlh Arms Act, 2013 were registered

against the accusec-l ou behalf of state.

3. After usual investigation, challan was submitted against both accused

for offences uncler Se-ctions 386/34 PPC reacl w,ith Section 7 of the Anti-

Terrorism Act, 1997 & 23(f )(a) of Sindh Arms Act, 2013 separately. Learned

Trial Court amalgamatecl the aforesaicl cases in terms of Section 21-M of Anti-

Terrorism Act,7997.

4. Trial Court frarnecl charge against accuseci unrler the above referrec'l

sections at Ex.4. Accusec-l pleacled not guilty ancl clairnecl their trial.

5. At trial, prosecutior-r examinecl six witnesses, who produced relevant

ciocuments to substantiate the prosecution case. Thereafter, prosecution side

was closecl vide staternent at 8x.11.

6. Statements of accusecl were recorclerl uncler Section 342 Cr.P.C alEx.1.2

& 13 respectively. Both the accusecl claimecl false implication in these cases

and denied the prosecution allegations. Accused declined to examine on oath

in disproof of the prosecution allegations and did not lead evidence in

defence.
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7. 'l'rial Court af ter irear ing learnecl counsel for the parties anti

examination of the eviclerrce available on record, by fuelgrnent clatecl

29.77.2076, convictecl ancl sentencecl the appellar-rts as statecl above. Hence

these appeals are iilecl. We intend to tlispose of these appeals b1' this single

juclgment.

8. The facts of the case as well as eviclence produced before the trial

Court find an elaborate rnention in the Juc'lgment ciatecl 29.1.1..2076 passed by

the learnecl trial Court, therefore, the sarne mav not be reproduced here so as

to avoicl unnecessary repetition.

9. Mr. Mumtaz Ali Kllan Deshmukh learnecl Aclvocate for the appellants

has mainly contencleci that accorcling to the evidence of complainant he

receiveci first call for bhatta on 18.04.2016, but FIR u,as lodged on23.04.2076.

Delay in loclging of the FIR has not been explainecl. It is argued that accused

were arrested on 25.04.2016 c'luring tlay time near Lal Qila but no private

person of the locality has been associated as mashir of the recovery. It is aiso

submitted that bhatta amount was not passed on to the accused persons, but

it nas managecl by the police clue to enmity. Counsel for the appellants

further argueci that prosecution story was unbelievable that accused were

arrested with T.T. Pistols, if it was so, there were no circumstances to prevent

the accused from firing upon the police partv for making their escape good

from the place of irrciclent. Lastly, it is arguecl that ingredients of Sections 386

PPC reacl with Sectior-r 7 Anti-Jerrorism Act, 7997 are not satisfied from the

eviclence, which is available on recorcl. h-r support of his contentions, he has

relied upon the case of lrshad Ali and another as. Mohammqcl Shahid and

anotlrcr (2015 P.Cr.L.l 158).

10. Mr. Mohammacl Iclbal Arr,,an, learnecl DPG arguecl that both the

accused who are brothers were arrested at Lal Qila and pistols were

recoverecl frorn their possession. FIe has subrnittecl that two SIMs were

recovered from accuseci Mohamrnacl Salman Khan. SIM No.0348-4638477 was

itr the trame of one Sajjacl Ali and another SIM No.0311-4607107 was in the

uame of appellant Mohammacl Salman Khan and calls were macle by him to

the complainant on his Ce1l, which is matter of recorc.l. Learned DPG

supportecl the irnpugnecl juclgmer-rt ancl prayer'l for clismissal of the appeals.
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11. We have carefullv hearcl

scannecl the entire evidence.

the learnecl counsel for the parties and

72. Complainant Mohamrnarl Lnran Abelul Majeecl has cleposed that on

18.04.2016, he w,as present at his house at 8:00 pm, he received a call from Cell

No.0300-9219220 ancl frorn Cell No. 0348-4638477 for bhatta of Rs.5 lacs. He

informed the inciclent to his uncle on 19.04.2016 ancl on 22.04.2016, he went to

police station where he submittecl written application and loclged the FIR on

23.04.2016. Cornplainant has further cleposecl that on 25.04.201'6, he receivecl a

call on his mobile from Cell No.0311-,1607101, caller askecl complainant to

reach at Lal Qila for payment of bhatta. Complainant went to the pointed

place with son-re officials of P.S Bahaclurabad. At 1:45 pm, two persons

appearecl there. Police caught holcl of thern ancl enquireci their names. They

c'lisclosec.l their names as Achan and Salman. Police conductecl personal

search of accusecl. From possession accusec'l Aclnan, police recoverecl 30 bore

pistol anci 3 SIMs ancl from the possession of accusecl Salman, one 30 bore

pistol and 4 SIMs were recoverecl. Police arrested accusecl, sealed pistols,

brougl-rt accuseci anrl case propert), at police station lvhere two separate FIRs

were registerecl. In the cross-examination, cornplainant has aclnrittecl tl-rat no

resistar-rce/fire was rnacle bv the accusec'l at the time of their arrest. However,

compiair-rant has cieniecl tl-re suggestion that there was dispute in between the

accusec-l and conlplainant over the rnonel. transaction.

13. lVe' ale unable to relr, uporr the evicience of conrplainant ancl other

r.r,ituesses for the reasolls that conrplainant has categorically cleposecl that

after arrest of the accusetl, pistols anrl bullets '"r,ere sealeel, but there is ncr

lnention in his cviclence that SIN4s lvere also sealerl. I.here was inclrdinate

tlelav in lodging the FIR tvithout plausible explanation. Prosecution storv-

aPPears to be' r,rnbclievable for thc. reasorls that Lroth accusc.rl are brothers

inter-se ;rncl if thcv',vere an-necl n,itl-r pistols why resistarrce \,\,as r-rot shovr,n by

them at the tirne of their ar1"est. Even bhatta r,r,as not passecl or-i to them. LO

l'racl failec'l to interlogate Sajjad Ali regartling SIM from rvhich calls u,ere

reccivecl by the cttmplainant. So iar SIM ir-r the nar-ne of appellant lvlohamr-nac1

Salman is ct-lncernect, it i,r,as rrot sealecl at sprlrf. I'herefore, r-io reliance can be

placecl upon the recoverv of tl-re SI\,t in the name of appellant Itlohammad

Sah'nan. Accorcling to prosecr-rtic-xl case, both accusecl u,ere arrested near I-al

Qila, it was c.lav time no rcasorl has been assigr-recl rt,hl, private p€.rsolls \^,ere

rtot m.tcle as tnashirs of arrest .rncl recovet \,.
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14. From the close scrutinv of the eviclence, r,ve hat'e ctltne to the

couclusicln that rrclt a single n,ot'cl has bc'eu c'leposecl bv the P.lVs that

conrplainant rr,as put irr fear oi injurl', r-leath or grievttus hurt. Element oi

terrorism was also rnissing in this case. Antececler-rts/ business of the

complainant fror-r-r rt,hcm bl-ratta was cle.r-narrclecl has alstl t-tot trrought or-t

recorcl. Appellants har,c'Lreen couvictr.cl trnclcr Section 3t36 PPC, Lrut

prosecution has failcrl to estalrlish ingleclients of Section 386 PI'C. At this

jut-rcture, it lvoukl be appropriate to refer section 386 of tl-re Pakistan Penal

Corle, which is as uncler:--

"386. Extortiorr bt1 prttting a perso,l in fear of death or grieaous
hurt. l,'y-lrceter cortttttits exlortiotr by pttttitrg tlny person in fear of
dantlt or o.f griet,orrs lrtrrt to tlmt person to nny otlrcr, slnll he ptttislrcd
ttitlr inryrisouutctt (t'eitlrcr descriptiott lbr n ternr ruhiclt nny extend

to tt'tt yartrs, nrttl slnll tlso be lirrbla lo.firrc."

15. At the cost of repetition, it is rnentionecl that complainant in his

eviclence no where has cleposec-l tl'rat accusecl persons intentionally put him in

fear of cleath or of grievous hurt anci he has failetl to substantiate the charge

of extortion through concrete or conficlence inspiring evidence, as such

element of terrorism is rnissing in this case. Therefore, conviction under

Section 7(h) of Anti-Terrorism Act, 7997 is not sustainable under the law.

Evidence of complainant is also silent regarcling his financial status and

source of income against which accused had been demanding bhatta. Defence

plea was also not considered by the Trial Court and it was rejected without

assigning reasons. The crucial issue of jurisdiction of Anti-Terrorism Court is

involved in this case. In the case oi Sagheer Aluned os. Tlre State and others

(20L6 SCMR 1754), it has been held by the Honourable Supreme Court that in

the cases in which elernerrt of terrorism is missing, Anti-Terrorism Court has

no juriscliction to trv such cases uncler the provisions of Anti-Terrorism Act,

1997. Relevant portion is reproducecl as unc-ler:

"2. We lntte lrcnrd tlrc lenrned counsel for tlrc pnrties and hmte gone
tlrrouglt tlrc racord.

3. lliglt Ccttrrt itt tlr ittrprrgtu,d jtLdgtttt:rtt lns obsL'rtvd ns.lbllotos

"70. Tlrt'truertrrcnts o.f Fltl nrc silent regnrding tlw.finnncinl statrrs
nrtd sortrce o.f ittcottte of tlrc conrylnirutnt ngnittst tolticlt lcatsed lutt,t'

heatt detttnttdittg I3lmtfu. Cottrplnirtnnt hns nlso rtot disclosecl tlrc

sltct'i.ltic dtles, tirtrcs turtl plnt'cs o.l' dttttttrtrLlirtg Blmtln by ncutsed
persotls ttor nuV strt'lr ti,idettce uus ltrt'ttltrced befora tfu [npestigntirtg
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Officer to Ttritttrt.fncia estnblislr trclr tlkgltiotrs. Irt tbsencc o.f nny

tnngiblL' nrnterinl, trrcre nllegntiorts o.i dertutrtding Blmttn do not attrnct

sLctiorr 6(2)(k) oJ Attti:l'errorisnr Act, 1997, itt tlu presartt case tlor

srtid sectiort runs nrcrrtictrtcd irt tlrc FIR nul Clnllnrt. Perrrsnl o.l'Chnllon

re.lTects tlnt lrrcestigtrtitrg OJficer lmd trrtde n request to tlrc Attti-
Terrorisrt Cortrt .t'or rehrru of FIR nnd otlrcr docunrcnts so tlnl
Clrnllan nrtnl lu stiltttritterl ltc.lbre llrc ordirttry Cotrrt of luo fis tn case

rrndcr tlte ltrot,isiorts of Artti-l-erroristt Act, 1997 u,ns tnnde orrt, btrt

lis reqtrcst ttns declirrcd by tlrc Anti-Terrorisnr Cotrrt uide order dnteLl

09.06.20-14, ottd cogniznncc uas tnken hy tle Court.

11. Cttrnulntire e.ffat't of tlu'npefitrcttts of FIR, tttoundittg
t'ircrrrttstntrccs tuul ollrcr ttrnteriol nrnilnltla ott record lnt'e rcPlicnted

tlnt o.|lince ltloitlg baatt cotttrttitted orL ttct-otrnt ctJ'pret'iotts old erunity

witlr n deffuite ntotite. 1-Irc nlleged o.ffbuce ctccttrred nt Fniz Wnlt

bridge, rolich is not sitrriled in ury poptirtted nren, consetyrcntly, tlte

nllegntions of nerirtl .firing lnue not nppcnred to tLS to he n cnse o.l"

terrorisnt ns tlte trtotit,e jbr tlrc iillegcd oJ'fbnce rt'tts notltirtg btrt

ltersottnl eturtily nrri ltrit,trlc oertdclln. 'flrc irttartliotr tt.f tirc rtcurced

Ttnrty rlid trot dcltict or rtrarifi'st fin1l 0ct o.l' terroristtt rts contenrplnted

by tlrc prorisions tt.f tlrc Anti-Terroristn Act, 7997. Cotrsequently, tot

nre of tlrc cottsidercd rietp tlutt cottrytlnhutttt lms fniled to produce am1

rtrnterinl before the ltn,estignting Officer tlmt nt tlrc tinrc of occttrrence

sense o.f .fenr, pnnic, terror nnd insecuritrl sprend in tlrc nren,

trcrcrtlrclcss it totts rt sittrytl( si51' o.f nnrrier dtrc to prerious ctttrtitrl,

tlurs, nllegerl oft'eucc does not full tuitlitr put'(ie7r of nny of tlrc
prol'isions o.f Arrti-'Terroristtt Acl, '1997. Wrile probntg tlte ryrcslion oJ'

npplicnltilitv of prouisiotrs oJ' Anti-Terrorisrtr Act, 7997, ur ary crinra,

it is irrctrttrbt'ttt thnt tlrcrc slrcrrld bc o sctrse o.l' insectrritrl, f'ertr nnd

pttttic ttrtrortgst tlrc yhlic ot lnrge to itn'oke tfu jttrisdiction of tlrc
Anti-I'erroristtt L)ortrt. htdeed, ilr tnclr tttttrder cnse tlu:re is loss oJ liJt
ttlriclt is nlso lrcinorrs crirttc ngnirtst tlre society htrt trirtl o.i enclr nutrde r
ctrse cnttnol hc ndludicnted by llte Arrti-Turorisnr Cortrt, excepl

t'xistt'rtce o.[ pccrrlinr circttrttstnrtccs trs cottteruplnted urtder sections 6,

7, I oJ' Atr ti-1-crroristtr. Act, 1997."

4. ltvue tntlc thnl ttbsertoliorr utnrlc by llrc l-ligh Corrrt is ltnsed trpon llrc
record of tlrc cnse nnd tto rtrisrendirrg in tltis respect runs pointed ottt be.fore us,
Tlrc subtttission of letnted cottusel .for tlrc pe titioncr tlmt in et,idence petitioner
llas hrouglft on record ar.lficicttt rttnteritl to shstnntinte tlrc fnct of demnnd of
Blnttn in FIll tlrnt cotttplttinotrt pnrty tons doing htrsiness of hrick kiln. Tlere ts

tn illegnliotr in tlu, FIR tlttt cotttplnirrrtrr! pnrlry u,ns cttgaged in brick kiln
htrsiness. []c llmt ns r! ttrutl, tlc .l:irrtl tlml I liglr Cotrrl lrtrs riglttly dcnlt rpitlr tlu'
trrrttter tuttl pritrrn.fncic tlu,re is ttotltiug otr rccord to det,itttc .front tlrc snnrc. Tlrc
ytetition is, tlrcre.lbre dismissed ond lenoe re.firced."

16. In this case, there are number of infirmities/lacunas, u,hich have

createrl serious cloubt in the plosecution case. It is settlecl principle of law for

extencling benefit of doubt, it is r-rot necessary that there sl"roulci be multiple

circumstances creating cloubt. If a single circumstarrce, which creates

reasonable cloubt in a pruclent mincl about the guiit of accused, then he will

be entitled to such benefit not as a rnatter of grace ancl concession, but as a
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matter of right, as has been helcl in the case of Tariq Pervez vs. The State

(1995 SCMR 1345), rvherein the Honourable Supreme Court has helc-l as

uncler:-

"Tlu' corrct'1tt o.[ bcru'.fi1 oi dottbl lct ntr nccrrsL'd pcrsc)tts is rlcep-rttotcd itt ortr
t'ottntry |or gn,ing litrt hane.fit ol ioubt, it is rrttt trccesslnl tlmt tlrcre slrculd
lt(, t any t:irctttrtslr,,rccs crantittg ,lottbts. lf tlrcre is t circrtrtrstrotcc toliclr
crentes rcnsonnble doubt in n ltndent iltind fibout the guilt o.f tlrc ncursed,

tltert tlrc nccrtscd rt,ill be uttitled to tlrc henefit tnt ns trttttter of grnce nnd
concL'ssiort btrt os u rnntter o.l'right."

77. I;or the above statc'cl rcasons, rvhile respectfully relrring upon the

above citecl authorities, u,e irar-e no hesitation to holcl that prosecutiou has

iailecl to prove its case against the appellants bevoncl an\/ sharlow of c'loubt.

MoreoveL, lear rrecl Juclge, Anti-l-errorism Cciurt-X, Karachi l-rac-l no

julisclictit>n to trv these cases. Accusecl l-rave facecl agorrv of long trial since

25.01.21\16, as such lc-trial in the prg6uliar circur.nstt-rnce's o[ the case is nclt

orclere.c-l. Corrsecluentlv, Appc.als arc allorverl, convictiot-t ancl setttence

awarr'leL1 by the learrrerl ]uctge, Anti- l-errorisr-u Court-X, Karachi 'u'itle

jutlgr-ner-rt elated 29.11.2016 are set asicle.. Appellants Mohatnuracl Ar-1nan aucl

\'lohar.umacl Salrn.rn al'c acrluittccl of the charges. Aprpelants N{ohat'umacl

Arlnan and iVl ol'ra nrrn.rrl Salrlarr shall bc rele.lserl from custr'rd], iorthlvith, if

thev are not warrtecl it-r sor-ne other custocl\/ case.

--?.-------------rL--

)-//
lubcr

,

1


