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Alab Khan
:;/o. Abdul .labbar,
I'1u slit n, a(lult, resldent of

House No.D-392, Frontier Colon Y

No.3, Orangi, SITE Town, Karachi,

preserrfly confined in
Ce rr tra I Jail, Ka ra ch i.

Versus
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IN THE HIGH COURT OF SINDH AT KARACHI
(Crimin a I ApPellate Jurisdiction)

Spl. Cr. Anti Terrorism APPe.rl No 75 / 20lt)

Thc Sta te

Karachi

W TIO -D OF TI RR I

tieing aggrieved and dissal isl'ic(l wlth rlle

impugned ludgment dated 25.02.2016

CRIMINAL APPEAL U/S 410 Cr' P'C'

APpcllanl

ll.ospondt:nt

I-IR N(1.-19l?01r;
U/S ? I (r)A S.A. A.

P. S. StlPer 14 a rke l'

,91

FIR
learned SPecia I lLtdge,

sscd bY the

Anti- I cl-l orisrn Corlrt Ilc VI,

in Spl Casc No B 210/2015 vidt'

t\o.29/701,U/S 23-(i)4-S.A,A. regislered at [) S. Sttlrer

rqo*.'iJatuct',li, convictinq thc appellarrt UiS 23(i)A

S.A.A. scttrenced to undergo R I lor 7 years arrd fine o[

11s.-10,000/= and in c:asc of (lefault il'l paynrent of {irle



lN rHE Hl6il Eoilnn-dr gNEn-nr-r+aA'acnt

special cr. A.r' Appear 
Xl.lir'ilriiT'"1 

cr' A'r' Jail APpeal

REFORE Justice Naimatutlah PhuiPoto

Justice Rasheed Ahmed Soonrro

Ajad Khan & another -'--"'-' Appetlants

Versus

The State - ResPondelrt

Appettant Ajab Khan: l"hrough Mr.Salei'rrl Nawaz wazlr I

Advocatc

n ppettatrt Muhanlrnatl Saddiq Through SLrPer intendent CentraI

Prison Karachi.

5t a tc: Through Mr. AIl llyd.'r Satecrrr'

DPG.

Date of Hearing: 27.O8.2017

Date of Judgment: 10.08.2017

JUD GMENT

Rosheed Ahmed Soomro J. The aPpettants havc' asiailed

the jurigment dated 25.2.2016, passed by the tearned Speciat

Judge, Anti-Terrorisnl Court No Vl, Karachi in Speciat Case No B'

20912015 arisir']g out of FIR No'28/2015 under section 3531324/34

PPC. Speciat case No.B'210i2015 arising out of FIR No29i2015

under section 23(l)A 5.A.A., 2013 and Speciat Case No B-211l2015

arisjng out of FIR No.30/2015, txlder sectior.l 4/5 ExPtosive Act

1908 read with Section 7 ATA, 1997, att cases Iegistered at Pollce
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Station Super Market, Karachi whereby the appetlant Ajab Khan son

of Abdut Jabbar was convicted for an offence under section 2l(l)A

Sindh Arms Act, 2013 and sentenced to seven years R.l. with fine of

Rs.10,000/' and in case of defautt in payment of {ine, he was

ordered to suffer 5l for four months more. Whereas accused

Muhammad Saddiq son of Muhammad Rahman was convicted for an

offence under section 4/5 Exptosive Act, 1908 read with Section

I
7(l)(ff) of Anti.Terrorism Act, 1997 and sentenced to fourtee|l

years R.l. so atso forfeiture of his property. Benefit oI section

382(b) Cr. P.C was extended to both the appettants. However, the

appetlants were acquitted in main case Crime No.28/2015.

2. The facts giving rise to these appeals are that on 18.2.2015

at about 0300 hours comptainant 5lP Muhammad Younus todged the

above referred FlRs at Pottce Station Super Market Karachi

narrating that he along with his subordlnates ASI Muhammad

Yaqoon and PC Babar left in officiat po(ice mobite whereas A5l

Rana Khaidm Hussain, PC Maqsood and PC Rana Atif lcfI jn Mc'hrarr

car for patrolting duty in the area, they received spy information

that a few suspects were Present at Lyori Nodie ,(inaro opllositc

llyas Gotlr, Liaquatabad, Karachi. On such information, they

reached at the pointed place where they saw three suspects

coming towards Teen Hatti to whom they intercepted foI checklng.

The suspects on seeing the potice Party started firing at them with

intention to kitt them. ln retaljation Police party also flred sho[s,

encircted the accused and got them arrested. UPon enquiry, the

accused persons disclosed their names as (1) Alab Khan son of

Abdut Jabbar, (2) Muhammad Saddiq son of Abdut Rehman and (3)

Fazat-e-Rabbi son of Adnan. On their personat search, onc

r\o



Katshinkov No.1962-AP-1198 |oaded with magazine' containing four

live rounds with one round toaded in its charnber as wett as two

mobite phone sets one made of China the other of Q-Mobite and

one CINC were recovered. From the Personat search of accused

Saddi(;, one l:omb was recovered, whereas nothjng incriminating

was found irl possession of accused Fazat'e'Rabbi The case

property was seated and moshirnomo of arrest and recovery was

I
prepared at the spot in presence of mashirs' whereaftcr' potice

brolrght the accused Persons and case property at Potice statior.l

and todgcd the above referred FlRs against them'

3. During investigation lnspector Muhammad Muqeem Khan who

visited the place of incident in presence of mashrrs narnety Sl

Muhamnlad Younus and ASt Yaqoob and prepared such menro of

ptace of irlcident as wetl as sketch' He also recorded statcments of

the witnesses under section 16'1 Cr'P'C and wrote a tetter to FSL'

lle atso received a ctearance certificate issued by the lnspector

Maasab Hussain of BDU. After compLeting thc usual investigatiorl

chattan was submitted before the Court of law under the above

referred sections.

4. Att the above cases were amatgamated as joint trial was

ordered by the learned Judge Anti-Terrorism Court In terms of

Section 21M of the Anti'Terrorism Act, 1997'

5. Learnc(l Judqe Anti'Terrorisnl Court No'Vl' Karachi framed

(harge agarrrst accusecl Alab Xhan, Muhammad saddiq and F'rzale

Rabbi. ln the main Speciat Case No 8-209/20'15 as wet[ as ln the

connected cases bearing Speciat Cases No' 8-210 and 8'211 of
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2015, the accused Persor'ls did not ptead guitty and ctaimed to be

tried.

6, At the trial, prosecution has examined the fottowrng

witnesSes

1. Pw-1 comptajnant SIP Muhammad Younus' who todged the

FIR No.28/15 under section 35313?4/34 PPC read with
I

Section 7 of the ATA, FIR No 29l20'15 under section 23(l)A of

Sindh Arms Act, 2013 and FIR No'10/2015 under sectron 4/5

of the Exptosive Substances Act, 1908 rs3( with Section 7

ATA, 1997 at Potice Station Super Market' Karachi'

PW-Z ASI Muhammad Yaqoob, mashlr of 'lrrest arrd rccover al

Ex-9

PW-3 lnspector Maasab Hussain (BDU) at Ex-11
3

PW-4 lnspector Muhammad Muqeem Khan

7. Thereafter, tearned Speciat Pubtic Prosecutor for the State

cl.osed the side of the prosecution at Ex-28'

8. Statements of accused were recorded under sectiorr 342

Cr .P.C. at Exs'14 to 16. They denied the altegatiol.ls teveled by the

prosecution against them The accused further stated in their

staten]ents that atl the PWs inctuding the comptalnant were

itlterestedwitnessesandtheyhavefatsetydeposcdagainstthemat

tl're instance of high officials of police They further raised ptea in

their statements that nothing was recovered from their possession

and potice has foisted the case property upon them'
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9. Learned trial Court after hearing tearned Counset for tl]e

parties and assessment of the evidence availablc on record

convicted and sentenced the appetlants vide impugned judgrnent

hence these appeats are preferred by the appetlants.

10. The facts of these cases as well as evidence produccd

I
before the trial Court find and elaboratety mentioned in the

judgn)ent dated r25.2.2016 passed by the trial Court and,

therefore, the same may not be reProduced here to avoid

dupUcation and unnecessary repetjtiol.l.

11. We have heard the tearned Counsel for the appettar']t as

welI as [earned DPG

12. Learned Counset for the apPellants argued that appeltants

haye been acquitted jn the mairr case bearing Crime No 28 of 2015

undcr sections 353/374134 PPC read with Sectiorl 7 AfA ol 1997

registered with Potice Statjon Super Market Karachi by the triat

Court and accused Ajab Khan have been convicted ul]der sectlon

23(l)(a) of Sindh Arrns Act, 2013 for carrying Kalshinkov for scven

years and accused Muhammad Saddiq has been convicted under

Sectiorl 4/5 of the Exptosive Substances Act, '1908 for 14 years

under section 7(l)(ff) of Anti-Terrorism Act, 1997 Hc [Irrther

argued that exptosive substance/bonlb was without pin Learne'l

Counset has also argued that the bomb djsposat unit received the

tettL'r from lnvestigation Officer after one month of registration of

the FIR for irlspection and it was not in sealed condition' lt is urgcd

by the tearned Counset that SIP Muhammad Younus the

comptainant in his cross examination has reptled that nothing was

b'



7

I

recovered from possession of accused Fazat-e'Rabi and Mul'lamnlad

Saddiq arrd these accused had not lired upon the potice' Learned

Counsel has further contended that Katashinkov recovered frofil

the possession of appettant Alab Khan was sent to the FSL after

five days of its recovery and the FSL report atso did not supPort the

case of the prosecution. At the end learned Counsel contended

that the al)petl.ants were arrested from their respective houses and

I
irr thc fake e,]aouht"r their arrest was shown and weapons were

foisted uPon them.

13. Mr. Ati Hyder Sateem, the learned DPG vehementty

opposed the appeaL. The tearned DPG submitted that the sealing of

weapons becomes essentiat onty in a case where the weal)oll was

used in the comrnission of crirne and empties were seculed froln

the wardat and in such a srtuation, the empties ate also requited

to bc seal.ed instantty and then both the properties are to be sent

to the battistic expert for examination so as to connect the empties

with the weapon in order to prove that such weapon was used ttr

the commission of the crime, Learned DPG tastty argued that

contentions raised by tearned advocate for apPettant are witho(rt

tegal for ce

14. lleard tearned counset and perused the Iecord with their

assistance

15. After hearjng the learned courrsel for the parties' we have

perused the evidence m'inutety. We have come to the conclusion

that prosecution has faited to prove it's case against the appettants

foI the reasons that it was the case of spy inforrnation Sub

lnspector Potlce Muhammad Younis had sufficient time to cat[ the

,
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ildepcndent and respectable persons of the tocatity to witness the

recovery Proceedings, but it was not done in this case No entry of

spy ir'rformation was made.

16. Admittedly, the appettants have been acquitted in the

main case under sections 153, 124, 34 PPC on san)e memo oI

arrest, recovery and evidence. lt appears that no legat or factual

evidence was avaithble with the prosecution against the apPettarrts

thercfore they have been acquitted from thc rnairr casc but insprte

of that on the same set of evidence lhe [earned triaI Court foLrr]d

the appettants gultty and convicted the appetlants Ajab Khan under

section zl(l)(a) of Sindh Arms Act, 2013 and Muhammad Sadlq

under section 4/5 of ExPlosive Substance Act' 1908 read wrth

section 6(2)(ee) and Section 27'AA of ATA 1997 punishabte under

section 7(l)(ff) of ATA 1997. ln such circumstances the case against

the appetlants appears to be highly dotrbtfut l-hcre is it

cor]tradictlon in the contellts of F l R and c ross-examination of

con]plainant PW SIP Muhammad Younis According to F'l R the

encounteT between the potice and accused took place but itr ctoss-

examination comptainant has stated that accused had r'lot Fired

upon the Potice, which creates reasonabte doubt in the prosecution

case for whtch the prosecution has no exptanation' APart lrom this

the comptainant has afso alteged regardirrg commjsstott of

encourlter but no person sustaincd any inlury in the so-calted

encounter. Therefore the very credibitity of the comnrission of the

oifence is doubtful The incident had taken ptace in a thickty

populated ar(la but the comptainant did not take efforts to catt

private persons to act as mashir of recovery though it was a casc of

sl)y iDformation

5o
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Furthermore, the Kalashillkov recovcred from the possessior't oI

appettant Ajab Khan was sent to the Forensic Science Laboratory

for it's report after 05 days of recovery and thc report submitted

by FSL does not support the case of the plosecution' on the

contrary, the same also supports the versron of the Defence

Counset. Para. 2 (ii) of FsL Report is reproduced as utrcler:

"ii. Four h62 mn bore crime empties tow motked as "Cb

to Cg" were 'not fircd' lrom the obove mentioned 7 62mn1

bore StlR rilte No. (1962 x P1198), in view ol the loct thot

nojot points i.e. striker pin morks, breech loct morks ond

chomber morks ore 'Dissimilor'."

17. Further PW ASI Muhammad Yaqoob deposed in his cross-

examination that the case property was seated on the sl)ot an(l

5lP' Muharnmad Younis calLed Eomb Disposat Unit for irlspectiorr oF

the Avarr Bonlb white PW SlP Masab Hussain deposetl rrr his closs-

examination that the rifte Srenade was not in sealed form at the

time of handing over the same to him by the I O PW SlP

Muhammad Younis in his cross-examination has deposed that there

was no pin in the Avan bomb/ rifte grenade'

18. For the above stated reasons, there are several

circumstances/ infirmities in the prosecution casc' which have

created reasonabte doubt about the guilt of the appetlants'

'lg. lr't case o[ Tariq Pervez v. The State (1995 SCMR 13451'

the Honourable Supreme court has observed as fotlows:-

"lt is settled low thot it is not necessory tltot thete shoLtld

mony circumstonces creoting doubts. ll there i5 o single

drcLtmstonces, which creotes reosonable doubt in a prudent

/,/\a1



mind obout the guitt ol the occused, then the occused will

be entitled to the bene|it not os o motter oJ groce and

concessiotl but os a matter ol right."

20. while respectfutty retying upon the case taw referred to

above, wc have no hesitatjorr to hotd that Prosectrtion has faited to

establish it's case against the aPpetLants beyond reasonabte dotrbt'

Therefore, by extending the benefit of doubt, the appeats are
I

allowed. The conuctjon and sentence recorded by the Judge' Anti-

Terrorism Court No.Vl, Karachi, vtde judgmerlt dated 25 02 2016

are set aside. Appettants are acquitted of the charge' Appe(Lants'

namely, Ajab Khan and Muhammad Saddiq shatt be released

forthwith if no more required in any other custody case'

A
JUDGE
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