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NAIMATULLAH I'HULPOTO, J.- Appdlants were triod b!

lealned Judge, Anti-Terrorism Court No.X I(arachi in SPecial Case

No.ts-O7 of 2015. By judgnent ciated 29tr'Septeubel20.15, appt-'llants

Feroz. Nabcel ancl Mohammad Safdar wele collvictecl unLler Sccti(nl

7(1)(h) of Anti-Ielrorism Act, 1997 anti scllelcetl t,rr Ltntlelgtr li.l lot ()5

years each ancl to pay fine ol Rs. 20,000/- each. hr case trl tlct.rtrlt irr

paynenl of fine, they were orclered to sulfer SI fol six nrontlts ttlorr:

each. Benefit of Section 382-B CI.P.C was riso cxlen,'lecl to lhctl].

Appellants prelerred Jail APPeals throtlgh Senior Supcrintencient

(:entral Prison l(alachi datecl 27.03.2017. Appeal was time-l'auetl.

Notice was issued to Prosecutor Ceneral Sinclh This Coult viclc ortler'

claieci 01.06.2017 admitted aPPeal fol regulal hearing on the grourld

that appeal being statubry right of the aPPellants.

2. Brief Iacts of the Prosecution case as reflectecl from lhe iuclgmcnt

of the hial Court are that on 05.10.2014 at 220[] hotrrs, comPlainnni

Shakeel Ahmccl son of Ali Ahrned rcportecl io thc S.ll.O. l'S lc1l,al

Market Kalilchi allegiig tllercin llut on 05.10.2014, he lvtts Preserlt.li

his shop at 1700 irours, threc Persons on one nlotorcycle camc at his

shop ancl ltanclovcr one chit lo him and went away. ComPl.li[ant

fulther tiisclose.l that filthy laiguage was used in tl-re saiel chii ancl

rlerranr.i of Iis. 100,000/- was rnade as Bhatta and Mobile Nos 0342-

1264259 and 0311-2754318 wc're lnentionecl on it. Thtle was alstr

rlrarvir-rg/ rn.rrks of thlee bullets o|t the sairl chit Complainant ltrrthel
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has mentionecl that ol1 rhc same c1ate, his falther namely Ali Jan hacl also

received a call on his Cell No 0345-2075628 flonl Cell No 0311-2764318

ancl caller <lemancled Bhatta of Rs 100'000/- ComPlainant has

rnentioneel in his F.l.R that he came to know frQm Mohallah people

that Feroz, Nabcel ancl Safclar werc invoivecl it-t clen1ancling the Bhatta

from l.riu. F.l.R. w;rs loelgeti by the comPlainart on 05 10'2014' it w;ts

lecoltlecl vicle Crime No 183/2014 at P'S Iclbal Market lol oflence ulcl:r

Srrtions 384/385/386/34 PPC Accused were arrcstecl after usual

invcstigation, challan was submittecl against the accusecl'

I
3. Trial Court framerl chaige against accusetl at Ex' 3 Accusecl tlicL

not pleacl guilty arrd clatnecl their trial

4.

Ex.12

At tial Prosecutioll eramined 07 P Ws and side was closed at

{
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5. Statelnenis of accused were recorcled unclcr Section 342 Cr'P C'

Accusecl Feroz clenied the Prosecution allegations ancl also dcnietl tltat

Sim Iecovered was in his na[te ancl has laisecl Plea that P Ws have

rleposecl against hirr.r clue to enmity as they were policc officials

Accuser:1 F-eroz has stated tl.rat he l.las been ftrlselv implicatecl by the

cornPlainant as he is friencl of accused Safclar ancl resitles in the sau'tc

Mohalla. Accusecl Nabeel has also elenied the Proscctlti(rn alleg;riions

ar-rtl statetl that P Ws wele police officials ancl they have falseiy clepostel

agairst hitrr. Accusecl Safclar also claimed innocencc All thc thr ''t

accusecl clicl not examine themselves on oath in clisprool of prosecution

allegations ancl all tl-re thrce accusecl dicl not leatl any evidence ill thcir

clefence. Learnetl Trial Court aftel hearing learnecl counsel ior th'"

parties and assessment of eviclence available on recorcl' convictcLl all(''

sentencecl the appellants as stated above' hence this Appeai'

6. fhe facts of this case in d''tail as well as eviclence ProLluccrl

before the tlial Cou!t find an elaborate mention in the juclgment Passecl

by tlial Court clatecl 29.09.2015. Thelefore, same may nol be reploelucccl

her-e so as io avoitl tluPLication ancl unnecussary r-.ePetiti{)n'

7. L-earnecl Aclvocate for the aPPellants mainly conten(ie(l that llo

one harl seen the aPPellants while thlowing chit at ihc shop of tl'tc

colnplainant. Lle further argued that neithel Bhatta was received b\ thL'



appellants llor there arc crcdentials oI the comPlainttnt on recortl' It is

also argucd that chit of Bhatta was not scnt to Hanrlu'ritiig Expert lor

lcport. It is also arguecl that CDR was obtained by the IO ancl it wils

p|oeiuced tr the evirlence which shows that Sim No 0311-2764318

recoverecl fi'on-r accusecl Feroz was in the name of Shahzad atlcl saicl

Shahzacl has not been examinecl dudng investigation nor \{as

proclucecl befole the trial Coltrt. In suPPort of his coltentions' hl has

relicel upon the cases lePorted as Sagheer Ahmed vs 't"he State ancl

others (2016 SCMR 1754) & Abdul Hafeez and 2 others Vs The State

(2017 YLR 756). r

11. Mr'. Mohailnacl lclbal Awan learnccl D.P.G' arguc(i that

accorclir-tg to ihe case of Prosecution chit was thro\\'ll by ihre('Pers')tls

at the shop of the complainant in his Presence, but aftcr 'rrlest

according to the record, no identificatioll parade was held' Learnerl

l).P.G. submits tl-Iat sim recovered from the Possession oI accusecl lieroz

accoltling to CDR was in the name of Shahzad ancl Shahzatl has r-tot

been examinecl by the l.O cluring investiSation Fle l1as also poilltecl out

that Bhatta was not paitl by the complainallt ancl ingre(lienls of Sc'clioll

384/385/386 are not saiisfiecl from tire eviclence, u'hich is av:tilable 'lt

I

L We har'e hc.rr'cl ieatnecl counsel fol tlir: par-ti'l's :rr-llL ir'll'c Pt'r'trstrtl

lhe r,nlilc r'(]corcl.

10. We have come to the conclusioll that Plosecution has idilecl kr

prove its case against the aPPellants for thc leasons ihat accorclillS io

the case of comPlainant, chit for Bhatta was Lhlown by the accused

persons in the shop of the comPlainant ancl complainant haci seen the

accusecl pcrsorls. !.1.R. was rcgisterecl but after arrcst of thc appell;ttlts,

..1(ntiri..rliorlPdr.r(l(\^,'rrurhcl,l lth.r'.l'uiorrt<"rtt'Lr"rtl ll''rr ''rr"r

arrest oI thc accusecl SIM was recovered from ihc Possession oi necuscrl

Fcroze arrcl saicl SIM was used in lraking calls to the con-iPlainant on

his Clcll. LO got CDR recorcl of Cell No.0311-2764318 bttt the sanre u'as

in the name of Shahzatl. Saicl Shahz;rc1 was neither examined by the i'O

nor inierrogated. Ae ,t'r'se infcrence in such cilcunlstances coulcl etrsily

be eirawn agiiltst the veracity of Prosecuiior-r case Nothir'l:],

incrimiinting was Lecovetecl fronl the Poss('ssioll of oihcr a"useel

pelsons. ln ihe Preseot a.1se no e!idence tvas brou!il'tt (rn rL''(rrli
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regar'4ing firltlllcial status ancl soulce of illcome of the comPlainant' for

\\,horr aPpeilants left chit for clemancl of Bhatta ComPlainant hacl not

nentione(l ally features of the assailants in his F'l'li' No i(lelltificiltiorl

palacle was helcl. As regarrls to the i'ientificatiorl of the appellallt befole

the trial coult by the conPlainant is concerned' that to() will not assist

the proscctltioll as hclcl by the Floltour;rblc Sttplen)e CoLrrt of Ir'11(ist'i11

in the case of IAVL]D l(l-lAN alias BACHA ancl another versus ['hc

STA1 ll anci another (2017 SCMR 524)' Complainani has also rlot

cliscloseLl the features of the accusccl Persons everl after arrest of tlie

.r(.rr:-Ll. In .rb-<fi.c ol any t.rngiblc Indleridl' nr(re ''l l.B'rl'"lr ol

rlen.ranrling Bhatta L1o not attract Secti;11 6(2)(k) of Anti-Tenorisrrl Act'

1997 as helcl by tire Fionourable SuPreme Court of Pakistau in the ctrse

reported as Sagheer Ahmed vs The State and others (2016 SCMR

I754).,,,rlPl.rirr"rrrlr.r-5l.il("ltlrdrlr('c'rrn\'tIlt'o\r'rbntrLrlr''rr'rrrrL'"i

accusLrcl then he ioclgeci li.l It. but it is tht matter of rccorLl thilt alttr

auest of the accusetl persons, icientificatioll paraele rvas not hel''l'

Allegecl recovelics were not sealeLl at sPot' \{isdonl bchincl sealing the

rec,lve|eel SIM at sPot wils to elimillaie the Possibility oI nlaniPttlation

of evirlence after recovery. As such recovety of SIM was 
'loulrttul 

lr''

this case ihele ar'e several circumstances, which have cri'atecl stlioLls

doubi regarcling authenticity oi the ailegcci offence 'ith whicil accLrscll

\\,ele char'8ccl. Learnccl Division Bench of ihis Coutt in the c;rst' of

Abdul Flafeez and 2 others vs The State (2017 YLR 756) on more or

less in thc similar circunstances helcl that ingreclicnts ol extortion of

rnoney were not satisfiecl anel exter-rtlecl benefit ot tloubt to tht'accusecl'

Relevant Portiol1s are oI the iudgmeni are reProducecl as un(ler:-

!

"11. 'l'htt'e is tto fttrlirtg aJ ttr, trial (:ottrt ott ll ' btlsit:

ingrcrlienl ol tiortiin ct.f noney Lfutttat'lel by tlt Appdlttttts'

Iit Conryliinnnt teilhit in his stnlrttt.cttl l)4btt' the Poli'r il
tlrc titue ttf retorrliry. llre rclorl fiot rpeit nl lhe tinrc rtl rlcyositt;;

heforc i trinl Cotirt r:itltir olle1ti cletlt?ttt of rcstni ' li'ir ot

tlirtlh or a,et itlstnttl llttrt nSnitrcl tltL' AltPcllrutls' o tltL'

,-, tttfl,ur,,ttl 
',11'1 

,1,11.11, -,tllt,-tntttt H'rr- "'r' '""Jr'''r'
tlt- it,t', ,t 1, , ,,. t,11 1' 't tlllattl l' !ttl tit t ttt't|t tt'' ''-'tt

15. Rcgnrlt g bli d FIR in respect of mnrcs of tl.tt

An,;llr,ttll u, tllt,ll'v.l ' ttn '. tttttletil iotttt'tlt. l'nt.ttt tll

.llrtirtt,'rtlr, i ltr, t'r, ,,rrirnt,,r'rir'':r'' 'r"'lt" Al"-ll'tt'1 "
,tnr,ri,l , ii1,t,t linll ttt t,ctt ',lr' i laJgt'tg al tl' l ll\ 1 .' ttt

tt)ltLlntjfittl ,,ni,. ",t,o,,' 
l'1tbt itt ll'? ntttlhttlt'tlh t

nll' ti, rl o[[,'n,e tr itlt ttlt',11 tlt, 4fp,lln'tl' "' rr '/tn'5"'1'

t
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lu. lu-.lnt't'' ^''ottt'l 
ol yt'1,'1. ,ltttlt 0' nll'3r'l lo 1n'-

/i,',r ri.',r, rt', r/ .r,, ltP t't tttl'tltott ol llt' Al'l" llnttl \l fit'l t l't;r
is rror,.irlrr.r/, ttccorLltng ltt lltc FSL tclotl, tln' stiLl tltttltt.,,t tL"ts

t)ol itt tl lLlotkitlg co lilion ln the ligltt o.f l'Sl /'cl](rrl rk) 
'r'r'iEli/

ll,ulLlltc tttnchti to tlic rccol)cr\ oJPisk)l'

17. ' tc lnctrnrts ns poitfterl ottl nbat\' ltt 'tit'L' rltrc

totlskfutniiott ntlLl s(li c\Platntiott lrour lhc PrcsecrLtiou by t)tt

l ntetl tt'tnl lttdge tegnditg nte nl .,tttnLtli'tiDts i flk'rns(

in tn,,rl, rui Jii,! oirrseh'is constrnited la e:ilt:t1d betrclil of

tloi,bt i this tnsc to all tlrc Appellmls as thc t:nriorll PrittciPlc
n[ ,tl tlt.]\tt,nlt 'tt ol ittsl^' ft4tttr'' tn'l lltit ltt( ' '1t/l
\lrctltl l\ t trct!- lo -'i tlttl rrr,r '|i('rrl li'''*'r'( 'ri 

ri' l

.on'i'ltl .t\'I if t.rtnitl ttttDtbtt af gttillll P.rsoits 3tl rtt\tv
lt,ilhl fltr tlcLlrittnls. It n|Penrs tlttll tlErc nrc rLtLtttfur t'.1

co ttulLliclions i]1 the Prostt'Lttio ettidencc ultitlt 
'tt\1lcs 

tlol!t)t'

l! is seltlerl pritL:iple olkm' tlnt lot exletdirtg botc.lit ol dot )l il

is ot ccessir! llnt there sllolLld be ntiny 
'itt 

tttttshltlt'ts

cr t,ry Llatbt. lf n sinryLe circult$lnnce creitcs rcLlsannbh'

tloubt it n T,ntrleit nind nbottt the Suilt o.fnccl,scd, ,tltett 
lr u'i|I.

be ctttitleil to strclt benelit nol ns a ttntter of gtace uu!

cotrcessiolt bttt ns n filtet of right, ($ l ls bec lrcld in lht cisc

ofTnril Pen ez t,. T|L" Stnt( (1995 SCMR 'l345) "

t

11. For the alrove stateel Ieaso:rs, we have no hesitation to holcl that

there are rlr,imber of illfirmities in the case of th( Proscctlti(nl' lt is

settlecl principle of law thai for extencling benefit of clouLrt' it is not

nr.cessary that tllete shoultl be n1ultiple cilcumstanccs cleating doubl' ll

a single circumstance, which cleates reasonabie cloubl in 'i pruelent

minci about the guilt oI accused, then he will be entitlell to such benefit

not iis a rratter of grace ancl concession but as a natter o[ right' ds has

been held in the case of Tariq Petvez v. The State (1995 SCMR 1345)'

l:. lrtlhyrien of above, inst.rnt$ecial Crirnirr'tl Anti-l Hr'r'uri'11r l'ri'

Appeal No.84 of 2017 is allowecl. IurPugn!'d juclgmcnt rlatetl 291r'

September 2015 is set aside, aPPellarlts Feroz s(nl o[ Ailnc(l Ali' Nabt'cl

\on ,'l Molr,rllrnl.rrl Q.ryyrrn .lrltl Moll'inlllla(l 5'rr'l rr '"rt 'i

Mohan-uracl Asliim are ttccluitteLl from the charges Thev shail be

rcleased fotthwith, il thoy are noi wanterl in s(nlle olher case'
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