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HIGH COURT OF SINDH AT KARACHI
Criminai Appeal No.78 of 201 1
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Date of Hcating:

Appellart

Rcspondents

Present: Mr. Justrce Sajjad Aii Shah
Vr. Ju'oce NarmaruUah l'hulporu

Sled Farru|h N{ateen Zaidi and other throuoh Mt. Naheed Afzal
Iiian Advocare.
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MENT

NAIMATULI-AH PHULPOTO. J- Through thc Jnstanr Cnminal ,\ppcal,

appellant/complainant lndusuial Der-elopment Bank of Pakistan has callcd in

question judgmcnt dated 21.10.201(l passed bl' learned Banking Cout No.lll, at

I{arachi, rvhetebr, irccuscd Syed Farrukh Nlateen Zaidi and Nadeem Nlanzoot !lussain

wete acquittcd in Ctimioal Complaint No.17/2001.

2. Bticf facts lelding ro rhe filing of the nppeal are thar accused persons

beine Ditec tors / ( j uerantors of NI/s. N{.tr,I.'l anneries Pvr. Ltd. had reguested rhe

complainant for financial assislancc ro the rune of Rs.19.1,10 Nlillion wrth resale price

of Rs.42.941 \{illion on matkup basis under State Bank of Pakistan Scheme for

purchase of localiy rrenulacturcd machiflery and Rs.(1..145 N{ilhon rvith resalc ptice of

Rs.0.ll33 Nlillion rrndct the Rrnk's ()..n Resources (tsOR) on markup for estabhshing

a flew tannefl' unir lor manutacturing oi iinished leather goods ar Korengi lflduslria1

Area, I(atachi and theit tequest rvas allciwed r.ide Sanction Lettets dated 21-l)1.7991

and 10.06.1991 respeclvciv. 'l he tioancial assistirncc ofl{s.19.14{l \lillion allorved bv

complajnaot Banl rvas payable in 16 egual 6 monrhh installmenr each. aftet 18

mr;rrths [rom thc date of 1., disburscmenr and the Ilnancial rssistance of Rs.l]..l,l5

Million Lrndcr BOl{ Schcmc rvas tepayable in 20 egual half vcariv instrlLnent

commcnciDg alicr 24 months lioln the dare of disbursemenr as pcr Finance

,\greement datcd 29.06.1991. -\ccused persons as surefl' for rcpavment of said
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hnancial assistance exccutcd nvo Demand Promtssory Notes dated 29.0(r.1991 in the

sum of I{s.42,941,[)00/ and Rs.8]3,000/ tespectivel,v in favour of complainant

Bank. ,\s securin for rcprvment of the said ltnance \{/s. \{.NL l anneries Pvt. Ltd.,

also exccutcd documents through accused No.1 r.iz (1) \{/s. Nlemotandum of

deposir of Tide Deed dated 18.11.1991 and (2) ,\gteement of Hypothecation dated

29.1)61991 through accused No.1. After completing thc documentaq, fotmalitjes the

said financial assistancc lles disbursctl bt the complainant, rvhich was utiLizcd bv N{/s.

M.Nl.Tanneries PlL. Ltd. through eccused persons and completed the proiect and

installed the machinetr, which rvas purchascd out of Banks ltnancial assistance and

same u,'ts hvpothccrted rvith complaineflt Banli as securi$ fot thc rcpavment of

hnancial assistarce availed bv thcm. 1hc complainant Baok's Engineer inspcctcd the

site/ facto4 and [ound tlut machincry, rvhich was putchased ftom the BC)R Schcme

was installed in the lactory r,ide lnspection Repott datcd 09.1)l -1992. At the request

of accused petsons natned above, complarnant further granted a ltunning Finance

Facihq in the sum of Rs.5.000 Nlillion to NI/s. \'l.NL Tanneties Prt. Ltd. for a period

ofone lcar on markup besis vicle Sanction Letter dated 12-1I-1992, as sccuriq for

reperment dre accused persons and thcir compaflv executed documeots viz (i)

F inancing :\grccmcnt dated 19.11.1992 (ir) Demand Ptomjssotl Notc dated

19.11.1992 and (ir) Lcttcr of Hypothecation dated 19.11.1992. Accused persons

committed delault and complainaflt B.rnk filed Petition bearing J.N{.No..13/ 1991

undei Section 39 of IDBP C)rdinance 19(rl for recor.cn, attachment ancl sale of

ptoperq-.'fhis Court appointed Of6cial ,-\ssigncc as (jommissioncr, who prepared

inventory of project assets of N{/s. NI- NL 'fanrertes l']r't. Ltd and alter Enal ordct

moveable and immor.able propetw rvas put to auction. Alter installation of machinerl

in facton, it rvas tound thit some of mrchrnery u,as nrissing from thc sitc. 'fhe

inspectron was catricd out by complainant Brnk's Etginccr and he lound son-re of

machinery r.iz (i) Vaccum Dner (1 No.) (ii) Drum 9'x 7'(,1 Nos.) (in) Iflhccled

Florses (20 Nos.), (n) V'oodcn Horscs (10 -r"os.), (r) 'lrollcys (15 Nos.) (vi)
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Laboratoty Bquipment (Lumpsum), (rii) lrunnei (15 Nos.), (vin) Sorting & Paddrng

Tables (l)B Nos.) (ix) \{ cighing Scale (2 Nos.), (x) Whecl Chukram (5 Nos.), (xi)

Paddles 8'x 8'(2 Nos.) (xii) Dves Fat N{ixet (2 Nos.), (xin) Lifts (4 Nos.) and (xirJ

Pallats (35 Nos.) rvere rcmovecl from the ptoject assets bv accusctl petsons, rvhich

rvere hvpothecared u,irh Bank. Complainant Balk called acclrscd petsons vide letter

dated 18.07.1994 for return of machinerr, rvhich rvas rcmoted without consent or

appror-al of complainant Banli but accuscd pcrsons failed to do so. In ordcr to vetiti

thc machinety, ofl the tequest of complainant Bank, Ofhcial Assignee prcpated

inr-entory on 28.0'7.1996 of the project assets o[ machinert. On comparison of the

inr-enton, it rcr-caled thar some of the mechiicfi *as missing from Project asscts,

which u,as putchased frorr I]OR Scheme. The accused persons dishonesdy remo\,ed

the hypothecatcd machinery [rom the site and therebv ceused ioss to comPlainant

Bank. lt is also st.tcd that hvpothecared machinery cannot be removed tlom the

factory rvithout wtitten consent of Coraplainant Bank, as such, accuscd persnns hrwe

committed an offence puoishable u/s 19 of Bankrng Companies (Recovcry of Loans,

.\dr.anccs, Crcdirs ancl liinances) Act 1997 and thcv are liable Lo be ptosecuted. r\ftcr

recording statement of attornev of complainant Haidet Ail l(han u/s 200 Cr.P.(i, on

10.04.21:)01 the cese was btought on rccord against accused petsons. Thcl appeared

befote Trial Court tbt facing trial.

3. Charge against accused rvas framed bf iearned Judge, Bankiflg Court

No.lll, at I(arachi at Ex.1, ufldet abor,e telered sections. ,\ccuscd met the charge

u,ith denial and claimed to be tticd.

,1. In order to substdntiate the chargc, complainanl Bank examined only

onc rvitncss nalnelv Haidet ,\[i l{han at Ex.P. Ol the application of,\dvocate L.-lt

complainant dated 07.09.2005, Court examined Akhter Javed as Cout uitness as

Ex.P/4.

5. lhc st:ltcmcnts of accused wete recolded u/s 3.12 Cr.P.C in rvhich

accused had denied the allegations and pleaded ionocence. 'lhcv have stated that
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some of articles were not identified ar thc rime of preparing inventorv and criminal

compiaint has beel filed alter rbout (r vears of sale of project, malafidely to damage

their teputation. -\ccused clid not exemifle themsclvcs on oath or cxamined dnI

witncss in dettoce in disproof oI the allegations.

6. Learned Tria] Court, after heating rhe learncd couflsei for the parties

and after asscssment of rhe er,idcr-rcc acquitted thc accuscd.

7. NIr. Nlasood Shahreyat learncd .\dr.ocate lor the appellant conrended

that trial Court has or.erlooked thc breach of the lettcr of hypothecation bv not

coflsidedng the diffetence of items between schedule attached ro the letter of

hypothccation and inlentory made by the ()fficial Assignee. He has further submitred

that '1ri,ll Courr has failed to considcr two invenrcries dlted 10.05.199.1 and

28.02.1996 prepared bv Official Assignee. Trial Court has not appreciatcd cvidence as

pcr larv. Lastl,v, it is iugued that judllmenr of rhe Trial Court is ncit sustainable under

thc larv.

B. Mr. Naheed ,\fzal I(han Advocatc for Respoodents submrttcd that

complainant hls deposed lhat he is not aware as to whethef any of the items were

remoted bv the accused persofls. lt is also argued that bre^ch of lctter of

hvpothecation has not bcen estabLishcd at uial, leamed 'Idal Court has propcrly

appteciated thc cr.idence and tecordcd ecquittal on the sound reasons.

9. From the petusal of the judgmenr passed b1' learncd Banking Court

No.lll, I(arachi, it appcam rhat eccused Syed Iratrukh Mateeo Zaidi and Nadeem

Nlanzoor Hussain har.e becn accluited bv judgrcot dated 21" October 2010 by

a:.ignrng rh< suund rer.nrr'' :, [r,i'us'.:

"35) It is euident from the crcss exqminatiJft of Complain@nt that he
has admitted that he Lad not seen ang of acatsed to remoue the
articles. He has furlher admitted that possessioa of items and
factory uas taken in ledr 1996 aftd he c.Lnnot disclose exact date
o/possessio4 of factory & itens bA Olficial Assignee. He has also
admitted th@t mouable & imlnouable propefties uere also sold bg
the Olficial Assignee. He L:@'s also admitted that repotl dated:
10.05.1994 does not bear signature of FanlLkh Mateen & report
dated: 28.02.1996 does not bear signature of anu of the acansed
persons. He had admitted that some of the articles me/ttioned irt
Para 10 of the complailLt are not included arLd mentioned in para 7
of the complaint.
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36) The perusal of euidence of Court Witftess Akhtar Jaued,
reueals that he was employee of CDmplaiftant as Officer Crade-
l/ Engineer & had accompanied OlJicial Assignee for ui.siting the
factory. AdmittedlA inuefttory Exh.P/ 3 uas prepared in his presence
and his signature uas obtdined on it, t hich was prepared bA
Offcial Assigtuee on the directions of Hon'ble High Court of Sindh,
hou,euer, he has not supported the uersion of Complainant
regarding missing or remoual of articles is concemed. He is his
cross examination ho,s admitted that iL inuentory Exh-P/ 3, *tere is
no mention of missing articles. Like Complainant, Court Witness Mr.
Akhtar J@ued has also does not deposed that iftuentory Exh-P/ 3
was prepared in presence of acansed persons,

37) The appreciation of euidence of complainant Mr. Haider Ali
Khaft and Court Witness ML Akhtar Jdved as discussed aboue,
suggests that none has deposed that accused uere responsible for
remoual or missing of alleged articles/ machinery as mentioned in
Para 10 of the complaint. Not onlg this, but inuentory Exh-P/ 3
prepared bg Official Assigftee aLso does not suggest that anA afticle
or machinery uas mi,ssiig @nd it was remoued bg acansed persons.
It is admitted fact, that neither factory uas uisited by OJJicial
Assignee in presence of acdtsed persons tor iftuentory LUas
prepared in their preseftce nor possessioa of fctctory in Aedr 1996
Luas taken ol,er bV the Olfcictl Assignee in their presence. AII the
acts and exercise Luas catried out bv Offtcidl Assignee unilateralLa,
Luithout notice to aca'used persons, as such, accused persons cqnnot
be held responsible for mbsing arlicles, if dny, or rernoual thereof in
absence of cogent & conuiacing euideftce against accused persons.
In the instant case, Cotupldindftt has not been able to biftg such
reliable eoidence against aca8ed persons.

38) It is uell-settled larD tlat Complainant lLas to proue its case
agaiBt acatsed persons beyond shadou of reasonable doubt and
accused persons are not required to proue their innocerLce. ln the
instctnt case, Compldindftt haue not been able to adduce a reliable
& confdence inspiing euidence to connect accused persons uith
alleged incident. Not onl! this, but Complainaftt's case suffers from
infrmities, discrepancies and is full of major legal defects.

39) Ift order to exiend beftefit of doubt to aca)sed persons more
than one inrtrmity, is not required. A single iftrtmitA containiftg
reasonable doubt in prudent mind regarding the truth of the charge
makes entire cdse doubtfuL ltt this cdse, Compldinant has failed to
proue its case against aca)sed persons begond shadouL of
reasonable doubt. On the contrary, acatsed pelsons haue
succeeded in creating dent in the Complainant story. In support of
this, reliance can be placed upon 1999 PCRLI 595 Karachi and
SBLR 2010 Si/ldh 507 at Page Soa(q.

40) In uietu of uthat has been discussed aboue, I am constralined
to hoLd that Complainant has miserabLA failed to proue charge
framed against accused persons, as such Point No.l is ansuered
as "Doubtful" dftd Point No.2 is ansuered in "Negatiue".

POINT NO. 1 AL 2.

41) For the reasons and findings giueft oft aboue points, I hoLd
thdt acaBed persons are ftot liable to be cc,nuicted in this case dnd
theA deserue benefit of doubt and consequentlA acEtittal. I,
thereJore, extending befteft oJ doubt in this case, dcquit dcalsed
persons namelV SAed Faffukh Mateen and Nadeem Manzoor
Hussain, under Section 265H(1) C..P.C. Accused persons are



present oft bail. Their bail bonds stands cancelLed dnd suretg
discharged. "

10 I"tom perusal of the evidence, it raospires that compiainant has

deposed that he is not aware as to whelher any of the items were removed by the

\|
accused persofls- It has also been admitted that possession of the items and factory

accused wele not responsible for removal/missing of machinery/articles

mentioned in complaint. Movable and Immovable plopetties were sold by the

rvas taken over in 199(r. -\ttotney of complainaot Hyder AIi I(han has deposed that

Official Assignee. Acquittal of the accused is based upon the evideoce biought on

considerabli, narrow and limited aod obvious approach for deaLing with the appeai

record by the prosecution. lt is elementary principle of 1aw that in criminal cases

ptosecution has to pror.e its case against the accused. ln the ptesent case comPlaiflant

lailed to ptove the case beyond shadow of doubt, definitely its beoefit would go to

accused. Ttial couit in the ctcumstaoces/evidence btought on record righdy

acquitted accused by cogent teasons. The otdinary scope of acquittal appeal is

against the conviction would be diffetent and should be distioguished from the

appeal io a cdminal case:-

appeal against acquittal because ptesumption of double innocence of accused is

attachcd to the order oi acquittal. In cese of Zaheer Din v. The State (1993 SCMR

1628), foliowing guiding pdnciples have been laid down for deciding an acquittal

"Hou)ever, notuithstafiding the diuersitA of facts and cir.umst.tnces
of each case, amongst others some of the ituportdftt dnd
consistentlA foLlolred pinciples can be clearlg uisualized from the
cited and other cases Lau oft, the question of setting a.side an
acquittal bU this Court. TheU are as follous:

(1) In an appedl ag@inst ac4uittctl the Stpreme Court would
nat on principle ordinailu interfere and instead u.tould
giue due ueight and consideration to the findings of Court
acquittiftg the aco)sed. This approach is slightlA different
than that in an appeal against conuiction uhen leaue is
granted onlA for reappraisement of euidence Lohich then is
undertakeft so as ,o see that beneJit of eoery reasonable
doubt shouLd. be extended to the accused.- This difference
of qppraach is mainlV conditioned bA the fact thqt the
acquittal canies uith it the two well a<x,epted
presumptions: One iniliaL that, till Jound guilt!], the

^C\v
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aca)sed is innocen, and tloo that again a-frer tlTe tiaL a
Court belolu conrtfi7ed the assumption of innocence.

(2) The acquittdl uill not carrA the second presumption aftd
uill al.so thus lose the first one if on pints hauitug
conclusiue effect on the etTd result the Court belotl.): (a)
disregarded materidl euidence (b) mi.sread such eDidence
(c) receiued. such euidence illegallg.

(3) Ift either case the uell-knoun principles of
reappraisement of euidence uiLI haue to be kept in uiew
while examiniftg the strength of the uieus expressed bA
tlTe Court belolr- Theg uill not be brushed aside lightly on
mere dssumption keeping aluags in uieu that a
deparh)re frotu the normal pincipLe must be ftecessitated
bg obligatory observations of some higher pinciple as
noted aboue and for no other reason.

(1) The Coun uould not interkre uith ac.pittal merelA
because on reappraisdl of the evideftce it comes to the
conclusion different from that of the Court acquitting the
accwsed prouided both tlle conclusions are reasoftablA
possible. If however, the coftclusion reached ba that Court
u'as sucll that no reasonable persolt LDould mnceiuably
reach *e same and uas impossible then this Court
uould interfere in exceptioftal cdses on ouenhelming
proof resultiftg in conclusion aftd itesistible conclusion;
and tlLat too uith a uieu onlA to aooid graue miscaniage
of justice and for no other pury)ose. The iflLportant test
visudlized in these cdses, in this behalf was tltat the
fnding sought to be intetkred ulith, afi.er scnttir,g under
tl@ foregoing searching light, should be found utlallg as
ani|icial. s hocking a n d rid i.u lou s.'

11 On re-apptaisal of prosecution cvidence and scrutiny of the judgment

of the ttial Court, it transptes that plosecution has failed to substantiate the

accusatron ot ptoducing tangible evidence teasonably connecting the accused in this

\a

improptiety, illegaLity or infirmity and the same is based on sound teasons watanting

Finding of acquittal tecorded bv the Trial Court did not suffer from any

no intetference by this Court. Therefote, Cdminal Appeal No.78 of 2011 is

dismissed.
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