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C.P No. D-5577/2023 & others

Date of Judgment: 23.07.2024.

JUDGMENT

Muhammad Junaid Ghaffar, J. Through these petitions, the

Petitioners have impugned respective Notices and Demands
issued / raised by the Respondents pursuant to filing of
quarterly estimates of Advance Tax as required under Section
147 of the Income Tax Ordinance, 2001 (“Ordinance”).

2. At the very outset, we may state, and without any
disrespect to all the learned Counsel, that their arguments have
been noted and recorded in this judgment collectively for ease
and convenience and to avoid overlapping, if any. They have
jointly contended that time and again, this issue has come up
for interpretation before this Court and has been decided in
favour of the taxpayers in various cases'. Yet despite such
judgments in the field, the department has repeatedly
attempted to assume jurisdiction under Section 147 of the
Ordinance by claiming that they have the authority to verify and
reassess the advance tax estimates, in addition, to enforcing
the recovery of such alleged short-paid tax. According to them,
for a brief period in the year 2018, a 2" Proviso was added to
Section 147(6) of the Ordinance, wherein the concerned
Commissioner was authorized to proceed further if he was not
satisfied with the advance tax estimates; however, according to
them, the Proviso stands omitted through Finance Act, 2021
and now the provisions; whereby, the Commissioner was given
certain authority is no more on the Statute; hence the ratio of
the judgments referred to hereinabove is fully attracted.

According to them, any estimate so filed, whether right or

1 Pak Saudi Fertilizer v Commissioner of Income Tax (1999 PTD 4061), Karachi Port Trust v
Commissioner Inland Revenue (2011 PTD 1996); judgment dated 26.06.2014 in C.P No. D-
3304/2015 (Pakistan Petroleum Ltd v Fed of Pakistan) & order dated 6.11.2020 in CP No. D-6600
of 2017 (Abbott Laboratories Pakistan Ltd v Pakistan) passed by one of us Muhammad Junaid
Ghaffar J
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wrong, cannot be objected to by the Commissioner, whereas,
the only recourse available to him is to proceed further, once a
final tax return has been filed. They have prayed for allowing all
these petitions by setting aside the impugned Orders /

Demands / Notices.

3. On the other hand, Respondents’ Counsel have
contended that notwithstanding the omission of the proviso, if a
wrong estimate has been filed in respect of advance tax, the
concerned Commissioner is still competent to examine and see
whether such an estimate is correct; and if not, then a demand
for payment of additional tax can be raised. In support, they
have relied upon Section 147(6) & (7) read with Section 137(2)
of the Ordinance. It has been further contended that by virtue of
amendments made in Section 147 ibid through the Finance Act,
2018 and 2023, the Respondents action is in accordance with
law. They have also placed reliance on a judgment of learned
Lahore High Court in the case of National Power Parks?® and
submit that the judgments relied upon by the Petitioners are no
more relevant; hence the impugned action is fully justified in

law.

4. Heard all the learned Counsel and perused the record. In
all listed petitions, the legal question is common, in that, they
are aggrieved by respective notices issued by the Respondent
Commissioners, whereby, their advance tax estimates filed in
terms of Section 147(4) of the Ordinance have been rejected
and simultaneously, they have been asked to pay an additional
amount of advance tax. In some cases, coercive measures
have been adopted by taking recourse to sections 137 & 138 of
the Ordinance without any opportunity of hearing and or a prior
notice under Section 140 ibid. Before proceeding further, it

would be advantageous to refer to the relevant provisions of

2 National Power Parks Management Company (Pvt.) Ltd. V. Federal board of revenue and others
(2020 PTD 1001)
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Section 147 as are applicable today and so also the 2"
Proviso, which was inserted through the Finance Act, 2018 and
was thereafter omitted through the Finance Act, 2021. They

read as under:-

“147. Advance tax paid by the taxpayer.— (1) Subject to sub-section
(2), every taxpayer [whose income was charged to tax for the latest tax year under
this Ordinance or latest assessment year under the repealed Ordinance] other

than--
[(a) ******]
(b) income chargeable to tax under sections 5, 6 and 7;
[(ba) ******]
(c) income subject to deduction of tax at source under section 149;
[and]
[(Ca) ******]
(d) income from which tax has been collected under Division Il or

deducted under Division Ill [or deducted or collected under Chapter Xll]

and for which no tax credit is allowed as a result of sub-section (3) of

section 168,
shall be liable to pay advance tax for the year in accordance with this section.

(2) This section does not apply to an individual where the individual's [***]
latest assessed taxable income excluding income referred to in clauses [(b),] (c)
and (d) of sub-section (1) is less than [one million] ] rupees.

[(3) ******]

[(4) ******]

(5) Advance tax is payable by 3 [an individual [***] to the Commissioner:--
(a) in respect of the September quarter, on or [before] the [15th day

of September];

(b) in respect of the December quarter, on or before the [15th day of
December];

(c) in respect of the March quarter, on or before the [15th day of
March]; and

(d) in respect of the June quarter, on or before the [15th day of June].

[(5A) Advance tax shall be payable by an association of persons or a
company to the Commissioner:--

(a) in respect of the September quarter, on or before the 25th day of
September;

(b) in respect of the December quarter, on or before the 25th day of
December;

(c) in respect of the March quarter, on or before the 25th day of
March; and

(d) in respect of the June quarter, on or before the 15th day of June.]

[(SB) ******]

[(5C) ******]

[(6) If any taxpayer who is required to make payment of advance tax
under sub-section (1) estimates at any time before the last installment is due, that
the tax payable by him for the relevant tax year is likely to be less than the amount
he is required to pay under sub-section (1), the taxpayer may furnish to the
Commissioner an estimate of the amount of the tax payable by him, and thereafter
pay such estimated amount, as reduced by the amount, if any, already paid under
sub-section (1), in equal installments on such dates as have not expired.

[Provided that an estimate of the amount of tax payable shall contain
turnover for the completed quarters of the relevant tax year, estimated turnover of
the remaining quarters along with reasons for any decline in estimated turnover,
documentary evidence of estimated expenses or deductions which may result in
lower payment of advance tax and the computation of the estimated taxable
income of the relevant tax year.
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[(6A) Notwithstanding anything contained in this section, where the
taxpayer is a company or an association of persons, advance tax shall be payable
by it in the absence of last assessed income or declared turnover also. The
taxpayer shall estimate the amount of advance tax payable on the basis of
quarterly turnover of the company or an association of persons, as the case may
be, and thereafter pay such amount after,:--

(a) taking into account tax payable under [sections 113 and 113C] as

provided in sub-section (4AA); and

(b) making adjustment for the amount (if any) already paid.]

(7) The provisions of this Ordinance shall apply to any advance tax due
under this section as if the amount due were tax due under an assessment order.

2" Proviso to Section 147(6) inserted through Finance Act
2018 and omitted through Finance Act, 2021.:-

‘[Provided further that where the Commissioner is not satisfied with the
documentary evidence provided or where an estimate of the amount of tax
payable is not accompanied by details mentioned in the first proviso, the
Commissioner may reject the estimate after providing an opportunity of being
heard to the taxpayer and the taxpayer shall pay advance tax according to the
formula contained in sub-section (4).]’

5. From perusal of the aforesaid provisions, it appears that
in terms of Sub-Section (1) of Section 147 of the Ordinance and
subject to Sub-Section (2) thereof, every taxpayer, whose
income was charged to tax for the latest tax year, (subject to
certain exceptions, which are not relevant for the present purposes.) shall
be liable to pay advance tax for the year in accordance with this
section. Sub-Section (4) provides for the computation of
advance tax due for a quarter, whereas, Sub-Section 4A
provides that every tax-payer who is required to make payment
of advance tax in accordance with sub-section (4), shall
estimate the tax payable for the relevant tax year, at any time
before the second installment is due. It further provides that if
the tax payable is likely to be more than the amount that the
taxpayer is required to pay under Sub-section (4), it shall,
furnish to the Commissioner on or before the due date of the
second quarter, an estimate of the amount of tax payable and
shall also pay 50% of the said amount after making adjustment
of the amount, if any, already paid in terms of Sub-Section (4)
ibid, whereas, the remaining 50% is to be paid after the 2™

quarter in two equal installments payable by the due date of the
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3 and 4™ quarter of the tax year. To this extent, admittedly,
there is no issue; however, the dispute is in respect of an
estimate which is less than the tax paid in the 1% quarter as
provided in Subsection (6) of Section 147, which provides that if
any taxpayer who is required to make payment of advance tax
under sub-section (1) estimates at any time before the last
installment is due, that the tax payable by him for the relevant
tax year is likely to be less than the amount he is required to
pay under sub-section (1), then such taxpayer may furnish to
the Commissioner an estimate of the amount of the tax payable
by him, and thereafter pay such estimated amount, as reduced
by the amount, if any, already paid under sub-section (1), in
equal installments on such dates as have not expired. The first
Proviso to sub-section (6) further stipulates certain guidelines
and directions for calculating such estimates. The Respondents
case is that notwithstanding the fact that the 2" proviso no
longer exists, they can still examine the estimate(s) to the
extent of its correct calculation, as according to them, certain

adjustments made by the Petitioners are inadmissible.

6. As contended by the Petitioners Counsel, the issue has
been settled by this Court in several judgments, and therefore,
before proceeding further, it would be appropriate first to
consider the case of Pak Saudi Fertilizer (Supra). Insofar as
the present position of subsection (6) of Section 147 of the
Ordinance is concerned, it is more or less analogous to the
provisions of Section 53 of the repealed Ordinance, of 1979
considered in the case of Pak Saudi Fertilizer (Supra), to the
extent that in the 1979 Ordinance as well, there was no
provision empowering the Commissioner to reject the estimate
of advance tax. In that case, the issue was in respect of Section
53 of the repealed Income Tax Ordinance 1979, which reads as

under;

"Section 53. Advance payment of tax.---(I) An assessee---
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(a) other than a company or a registered firm, whose total income (excluding
income to which section 27, section 80-B, section 80-C, section 80-CC or
subsections (1) and (2) of section 50 applies) for the latest assessment year
in respect of which the tax payable by him has been determined under
sections 59, 59-A, 60, 62, 63 or 65, is not less than one hundred and fifty
thousand rupees shall be liable to pay by way of advance tax to the credit of
the Federal Government, on or before the seventh day of October, the
seventh day of January, the seventh day of April and twenty-first day of June
in each financial year, an amount equal to one-fourth of the full amount of
income-tax and super-tax so determined to be payable in respect of that
assessment year (without making any adjustment for any tax already paid by
way of advance tax or otherwise), as reduced by the tax, if any, already
collected or deducted and paid under section 50 if the said financial year; and

(b) being a company or a registered firm shall, in respect of its income (excluding
income to which section 27, section 80-C, or section 80-CC applies) be liable
to pay by way of advance tax an amount which bears the same proportion to
the company's or a registered firm's turnover for that year as the tax
assessed, bears to the turnover assessed, for the latest assessment year in
respect of which the tax payable by the company or registered firm has been
determined under sections 59, 59-A, 60, 62, 63 or 65, as reduced by the tax
already paid under section 50 other than the tax attributable to income
covered by sections 80-C and 80-CC in the said financial year."

7. Perusal of the aforesaid provision, reflects that insofar as
non-acceptance of an estimate of advance tax is concerned,
there is no specific provision for taking any action against the
tax-payer, if such an estimate is incorrect for any reason. The
question before the Court was that whether, the Assessing
Officer had any authority to pass any order, if the taxpayer had
paid less amount as advance tax for any reason and the Court
came to the conclusion that Section 53 of the 1979 Ordinance
does not provide any authority or jurisdiction, if the taxpayer, for
any reason, does not pay advance tax installment, delays
payments of the installments or makes short payments of the
installments as the law does not provide any immediate penalty
for any such act. The Court further held that it is only the
additional tax, which can become payable under Section 87(1)
of the 1979 Ordinance, if subsequently, after filing of the tax
return, it is determined that any such advance tax was not paid.
However, the Court came to the conclusion that insofar as
Section 53 (ibid) is concerned, it does not confer any
jurisdiction on any officer of the department to make any

assessment or demand any payment from the taxpayer, on his
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failure to pay or delay in payment or for short payment of
advance tax under the said provision. It was lastly held that, at
most, it is only Section 87 (ibid), which can be invoked and
nothing beyond that. The said judgment is a Division Bench
judgment; however, the separate Note of S. A. Sarwana J. as
his Lordship then was, appears to be more relevant and
adequately deals with the situation, and we are in conformity

with the said Note; relevant finding whereof reads as under: -

A bare reading of section 53 clearly indicates that if an assessee
does not pay the advance tax instalment, delays payment of the instalment
or makes short payment of the instalment, no immediate penalty is
provided for the dereliction. There is not a single word in the entire section
from which it can be inferred that the Assessing Officer has the power to
direct an asses3ee to pay the instalments which he is required to pay under
the said section. However, under section 87(1) of the Ordinance, the
assessee is liable to pay additional tax at the rate of 24 per cent. per annum
on the amount of the tax not paid, delayed or short paid which additional
tax is calculated from the date on which the said amount should have been
paid till the date on which it is actually paid or the 30th day of September
of the financial year next following, whichever is earlier. For other
eventualities regarding payment of advance tax different rates and dates of
payment are provided under section 87(2) of the Ordinance. There is no
other provision in the entire Ordinance except section 87 which provides
for the consequences of non-payment, short payment or delayed payment
of advance income-tax under section 53 of the Ordinance. The impugned
Order (undated) refers to section 53(1) of Income Tax Ordinance, 1979
under which it was passed. whereby the petitioner was required to pay
Rs.281,791,458 with a warning that if the aforesaid demand was not paid
the same shall be recovered through recovery action under section 92193
of the Income Tax Ordinance, 1979.

As stated above section 53 of the Income Tax Ordinance does not
contain any authority or provision whereby any officer of the Income Tax
Department has been empowered to make any assessment or demand any
payment from the assessee on his failure to pay, for delay in payment or
for short payment of advance tax under section 53 of the Ordinance. The
most the Deputy Commissioner of Income-tax can do is to take action
against the assessee for non-payment, short payment or delayed payment
of advance tax by imposing additional tax under section 87 of the
Ordinance while making an assessment, inter alia, under section 60 or 62
of the Income Tax Ordinance, 1979. He has no authority, whatsoever to
make any demand under section 53(1) of the Ordinance at any other time.
In view of this position, it is clear that the impugned order (undated)
passed by the Deputy Commissioner of Income Tax (respondent No.5)
requiring the petitioner to pay Rs.281,791,458 is patently without
jurisdiction, unlawful, mala fide and contrary to the provisions of the
Income Tax Ordinance, 1979 and cannot be sustained. The petition is
accordingly allowed with costs and the impugned order is cancelled.”

From perusal of the above observations, it is clear that

despite the same being in respect of the repealed Ordinance,
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1979; the law determined therein was to the effect that since
there was no provision under the 1979 Ordinance, empowering
the Commissioner to check and verify the estimate of advance
tax; hence even if an estimate is wrong and lesser tax is being
paid as advance tax, the Commissioner could not dispute or
demand payment of any additional advance tax. In our
considered view, the position remains the same as that of the
current provision of Section 147 of the Ordinance. The
aforesaid judgment was impugned by the department before
the Hon’ble Supreme Court and in Chairman, Central Board
of Revenue® the said judgment has been maintained in respect
of the above finding that the Assessing Officer has not been
authorized by law to effect any recovery of advance tax in case
of failure to pay the same on time under Section 53 of the 1979
Ordinance; and therefore the impugned Demand Notice was

correctly held to be without lawful authority and jurisdiction.

8.  Thereafter once again the provisions of Section 147 of the
2001 Ordinance came for scrutiny before a learned Division
Bench of this Court in the case of Karachi Port Trust (supra)
and it was held that perusal of Section 147 of the Ordinance,
leads to a conclusion that once such an estimate is filed,
whether right or wrong, there is no provision under the
Ordinance, which provides any authority to the department to
discard the estimate and ask the taxpayer to continue to pay
the tax in accordance with the provisions of subsection (1) and
subsection (4) of Section 147 (ibid). It was further held that
once an estimate is filed, the only option available to the
Taxation Authority is to levy a default surcharge under
subsection (IB) of Section 205 of the Ordinance after
completing the assessment, if such default surcharge is
otherwise leviable on the basis of the final assessment order.

As to reliance on Section 137(2) of the Ordinance by the

3 Chairman, Central Board of Revenue v. Pak-Saudi Fertilizer Ltd. (2001 SCMR 777),
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Respondent’s Counsel, again, this provision was also dealt with
and dilated upon by the learned Division Bench of this Court in
Karachi Port Trust (supra) and it was observed that though
this provision provides an authority to recover advance tax not
paid as iIf it was a tax due under an assessment order;
however, it does not provide them an authority or jurisdiction to
pass any order for the recovery of such tax and by holding so, it
was held that the orders passed by the Taxation Authority were
without jurisdiction and cannot be sustained. Admittedly, the
judgment in Karachi Port Trust (supra) is binding on this
Bench, whereas, no other contrary view has been placed
before us by the department’s Counsel, except reliance on the
judgment of learned Lahore High Court in the case of National
Power Parks Management Company (supra) and when the
facts of that case are examined, it appears that issue in that
case was in respect of the period between 2018 to 2021 (the
impugned orders are dated 30.1.2020 & 6.2.2020), and therefore,
without any further deliberations, it can be safely observed that
on facts, the said judgment is not applicable. In fact, the
judgment appears to be correct to the extent of second proviso
as the same was part of Section 147(6) ibid at the relevant

time.

9. It further appears that for a brief period to undo the effect
of judgments in Pak Saudi Fertilizer (supra), Karachi Port
Trust (supra) and Pakistan Petroleum Ltd., (Supra), the
Federal Government amended the Ordinance by inserting 2"
proviso to Subsection (6) of Section 147 of the Ordinance,
which provided that if the Commissioner is not satisfied with the
documentary evidence provided, or, wherein, estimate of
amount of tax payable is not accompanied by details mentioned
in the first proviso, the Commissioner may reject the estimate
after providing an opportunity of being heard to the taxpayer
and the taxpayer shall pay advance tax according to the

formula contained in subsection 4(ibid). Now, from a careful
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perusal of the second proviso, which now stands omitted
through the Finance Act, 2021, it appears that for the period
from 2018 to 2021, the Commissioner was empowered to
examine the estimates and to also pass an order in respect of
such estimates being incorrect in showing a lesser amount of
tax payable in advance. The insertion of the second proviso,
and thereafter its omission, clearly reflects that insofar as the
powers available to the Commissioner to examine the
estimates of advance tax are concerned, the same was not
available prior to 2018; nor after 2021. The insertion and
omission of the 2" proviso, leads to a definite inference, that
the Commissioner had no such powers, otherwise, the very
insertion of the proviso and its’ omission would amount to
redundancy, which cannot be attributed to the Legislature. Per
settled law, the insertion of a provision in a law is often a
response to identified issues or streamlining processes and
supporting the assumed deficiencies. The purpose is to
empower the relevant authority with specific powers to address
specific situations effectively.® However, if a provision is omitted
or repealed,® it is considered as having never existed unless
explicitly stated otherwise.” The legal effect of omission is that
the authority should no longer exercise powers based on the
omitted provision, and courts interpret such omissions as
intended to remove those powers.® Reference may also be
made to Circular No. 02 of 2021-2022 (Income Tax) dated
1.7.2021, issued by FBR, wherein, at Serial No.22(c), it has
been explained that the power of Commissioner to reject
advance tax estimates has also been withdrawn and necessary
changes have been made in section 147 of the Ordinance.
This clearly shows the intention behind the omission of the 2™

proviso, post 2021.

* Messrs Hirjina & Co. (Pakistan) Ltd. v. Commissioner of Sales Tax (1971 SCMR 128)
> Karachi Port Trust v. Commissioner Inland Revenue (2011 PTD 1996)

® Muhammad Tarip Badr v. National Bank of Pakistan (2013 SCMR 314)

" Taisei Corporation v. A.M. Construction Company (Pvt.) Ltd. (2024 SCMR 640)

® —-do--

Page 11 of 14



C.P No. D-5577/2023 & others

10. Lastly, and after the matters were reserved for judgment,
through Finance Act 2024 effective from 01.07.2024, once
again Section 147 of the Ordinance has been amended and
now subsection (6B) and a Proviso thereof and subsection (6C)
have been inserted after subsection (6A), which reads as

under: -

“(6B) Where an estimate of the amount of tax payable has been
filed by the taxpayer under sub-section (6) as the case may be, the estimate
shall contain turnover for the completed quarters of the relevant tax year,
estimated turnover for the remaining quarters, supporting evidence of
expenses or deductions in computing income, evidence of tax payments
and tax credits and computation of estimated taxable income.

Provided that where the Commissioner is not satisfied with the
documentary evidence provided or where an estimate of the amount of tax
payable is not accompanied by details mentioned in this sub-section, the
Commissioner may reject the estimate after providing an opportunity of
being heard to the taxpayer and the taxpayer shall pay advance tax
according to the formula set out in sub-section (4) or sub-section (4B), as
the case may be.

(6C) Notwithstanding anything continued in this Ordinance, the
persons specified in sub-sections (1), (3) (3A), (3B) and (3C) of section
154 shall, at the time of realization of foreign exchange proceeds, or
realization of the proceeds on account of sale of goods, or export of goods,
or at the time of making payment to an indirect exporter, or clearing to
goods exported, respectively, deduct or collect, as the case may be,
advance income tax under this section at the rate of one percent of such
foreign exchange proceeds, or export proceeds, or exports, or payment, in
addition to tax collectable or deductible under section 154 of this
Ordinance.”

11. From perusal of the newly inserted sub-sections, it
reflects that once again the second proviso, which was earlier
available in sub-section (6) has now been inserted with
subsection (6B) (ibid) and states that if the Commissioner is not
satisfied with the documentary evidence provided, or where an
estimate of the amount of tax payable is not accompanied by
details mentioned in this sub-section, the Commissioner may
reject the estimate after providing an opportunity of being heard
to the taxpayer and the taxpayer is required to pay advance tax
according to the formula set out in sub-section (4) or sub-

section (4B), as the case may be. This insertion of the Proviso
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as above, clearly reflects that insofar as the cases in hand are
concerned, at the relevant time, the Commissioner had no

authority to reject the estimates.

12. Another issue was also raised by the Respondents’
Counsel that in fact, through impugned Notices, the
Commissioner has not rejected the estimates; nor exercised
any powers to pass an order; but, merely the estimate has been
examined and it was found that the estimate does not provide
accurate calculation for payment of advance tax and
accordingly asks the taxpayer to correct their estimates.
However, this contention also appears to be superfluous and
misconceived as no such authority has been conferred upon
the Commissioner in terms thereof, as issuance of demand
under Section 137(2) of the Ordinance, in and of itself is a
rejection of the estimate, prejudicing the Petitioners to approach
this Court.

13. In view of hereinabove facts and circumstances of these
cases, we are of the considered view that for the period under
consideration, the law is already settled in Pak Saudi Fertilizer
(Supra), Karachi Port Trust (Supra) and Pakistan Petroleum
Ltd (Supra), whereas, the impugned demand and the action of
the department is time and again based on misconception and
ill advice. In fact, they ought to have restrained themselves from
violating the judgments of this Court duly upheld by the
Supreme Court. This, on the face of it, amounts to a
contemptuous act and concerned officers are required to be
proceeded with under Article 204 of the Constitution read with
The Contempt of Court Ordinance, 2003; however, while
showing restraint, and for the reasons that the Ordinance
remained amended from 2018 to 2021, which may have misled
the Respondents in interpreting the said provisions; for the
present purposes we do not intend to proceed any further

against the delinquent officials; however, they are cautioned to
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be careful in future, whereas, FBR shall also restrain itself from
Issuing any internal instructions in violation of the judgments of
the Court as above. Accordingly, all listed Petitions are hereby
allowed and respective impugned orders, notices and
demands raised, if any, are hereby set aside and declared to be
have been passed / issued without any lawful authority and

jurisdiction.

Dated: 23.07.2024
JUDGE

JUDGE

Avaz ps/
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