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IN THE HON'BLE HIGH COURT SINDH AT KARACHI

Conslilulion Petilion ^tO,rD Lt''t 2024
/a,oy'- 20,) tt

ABDUL IABBAR ARAIN
SON OE iIIUHAMMADAKRAM ARAIN IATE
Muslin Adt lt Holding CNIC
No,47406-9784936-9
Rlo House No. Nil
Near Crstom ffice mohslhh
New Abadi Gharo Tehsil
MirW Snlero, District Thotta

r,cRst{9

7, THE RETURNING OEFICDR,
Taluk Ghorobaril
Returning Oflicer
PS-7 6 Thatta Il,
DC Office Thattn.

2, THE ELECTION COMMISSION OT P,{KIsTAN,
Through lts SectetarY,
Cotstitution Aa enae, G- 5 I 2

Islamabad.

PROVINCIAL ELECTION COM,I\4JISSION OI SINDH
Hmting olfice at Paki;tan Sectetarint
Block No. 44 -A Shahrah-e-ltttq
Near Saddar Karachi

The Learted Election
App ell a t e Tribun al S itt tlh,
At Karachi I{ESPONDENTS

Being aggrietted and dissatisfigtl will" the impugned Order

dated. 08-01-2024 passed by the learned Election

Petitiorer Ttibunal Sindh nt Karachi beating Election

Appeal No, 37t2024 t Responiett No.4 tlismissed the appenl

fited by the petitioner ngaittst the responde t No 1 to 3.

It is therefore Wayed to tlris Llonor,rsble Court wotld be

pteased to set asirle the impugteLl Order Datetl 08-01-2024, as

considering the following facts and grottnds:-
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Date Order With Signature Of Judge

PRESENT:
ustice Aqeel Ahmed Abbasi, CJ

ustice Abdut l^cbeen Lakho, J
J

J

For orders as to non-Prosecution

ORDER

AOEEL AHMED AB CJ: lnstant petition has been filed against the

order passed by the Returning Officer/Assistant Commissioner' Tatuka

Ghorabari, P5-76, Thatta-ll on 26.12.2023, whereby according to tearned

counsel for petitioner on four grounds mentioned therein' the

nomination of the petitioner has been rejected, whereafter the

petitioner fited Etection Appeal bearing No'31 of 2024 before the

Etection AppeLtate TribunaL, Sindh, who has been pl'3ased to dismiss such

appeat vide order dated 08.01.2024, which has been impugned through

instant petjtion. According to tearned counset for tne petitioner' alt the

four qrounds as reflected jn the order of Returnjrrg Officer are based on

the objectjons, which are misconceived and conirary to the record' as

according to tearned counsel for the Petitioner, alI the assets/tiabiUties

have been disctosed in the Nomination Form and candidate's affidavit

wherein statement of assets duty supported by att the assets jncluding

two vehictes and the goLd, etc. have been disctosed, whereas' nothing

has been concealed. Whereas, the petitioner has not been confronted

with any document, whatsoever retating to aLteged business in the name

of Roshan Goods Transport Company, Gharo' According to learned

counseL, white opening the bank account, it was shown as maitjng

address onty, which fact has duly been verifled by Account Maintenance
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Mr. Muhammad Abrar Arain, advocate for petjtioner'

M/s. Muhammad Haseeb Jamati and

MuzammiL Hussain Jitbani, advocate for objector'

Mr. lrshad Ati, Assistant Attorney Generat'

Mr. Saifuttah, Assistant Advocate Generat, SinCh'

Mr. Abduttah Hinjrah, Assistant Director of

Electjon commission of Pakistan and Khadim Hussain, ARo'
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Certificate, issued by the Bank, avaitable at page 143, Annexure'F lt is

further contended by tearned counsel for the petitioner that as regards

the atteged mobite shop in the name of A. Jabbar Mobite Shop, Gharo'

the said shop is not owned by petitioner, as it i5 a rented premises'

therefore, it is not an asset of the Petitioner, hence the same has not

been dectared in Assets Dectaration Form. lt is further contended by

learned counset for the petitioner that the Returning Officer had given

the date of scrutiny to the petitioner fo t 27.12.207i between 08:30 a m '

to 04:00 p.m., however, the impugned order was passed on 26j7'2073

with matafide intention, however, without providing any oPportunity of

being heard to the petitioner, nor the petitioner was ever confronted

with the aforesaid objections, which are otheru'ise curabte Learned

counset for the petitioner submits that the impugned order passed by

the Etection Appettate Tribunat jn thjs regard is als' based on misreadjng

of facts and the taw, as neither there has been any conceatment of fact

by the petitioner, nor there is violation of EteEtions Laws' Learned

counset for the Petitioner further submits that the petitioner has atso

given the detaits of last three years tax returns aLongwith jncome and

tax pajd thereon, however, since no objectio|l was raised by the

Returning Officer to this effect, therefore, ttre Etection APpeltate

Tribunat was not justified to record any contrary finding thereon'

without confronting the petitjoner to enabte him to rebut such

objection, which was not raised by the Returnini, Offjcer, so that' the

petitioner coutd produce such record, which otherwise has atready been

disctosed in the Assets Declaration Form'

white confronted with hereinabove factual position as stated by

tearned counsel for the petitioner, Mr' Abdultah Hinjrah' Assistant

Director of Election Commissjon of Pakistan duty assisted by Khadim

Hussain, Assistant Returning Offjcer couLd not submit any reasonabte

exptanation to supPort the impugned orders, however, Mr' Muhammad

Haseeb Jamati, rePresenting the objector, namety, Ghulam Sarwar

submits that since it was the requirement of lavr' to attach three years

tax returns, therefore, the nomjnation paPers of the petitjoner coutd not

otherwise be accePted.

Learned AAG, however, has candidty referred to the provisjons of

Section 62(9)(dXii) of the Etections Act, 2017, which reads as follows:-
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"62. Scrutiny.- (1)
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(9) Subject to this section, the Returning officer may, on

either of his own motion or upon an objection, conduct a

summary enquiry and may reject a nomination paper if he is

satisfied that_
(a)

(b)

(c)

(d) the signature of the proposer or the sefonder is not genujne:

(i)

I

Learned AAG submits that the Returning rffficer was under [ega[

obtigation to attow the candidate to remedy the (:urabte defect, which rn

the jnstant case has not been done, therefore, the orders passed by the

Returning Officer and the Etection Appettate l-ribunal in this regard,

have no [ega[ support.

Heard the tearned counsel for the parties and perused the

materiat avaitabte on record and the retevant taw with their assistance

which reftects lhal prlmo locie, there seems no conceatment of fact by

the petitioner, whereas, the defect as indicated by the Returning Officer

in the order, which otherwise has been passed prior to the date of

scrutiny without providing opportunity of being heard to the petjtioner,

creates doubts as to bonafide on the part of the Returning offjcer,

whereas, the right of the petitioner to remedy the defects, if any, has

been denied. Moreover, the atteged defects are otherwise misconcejved

and contrary to the facts. The order passed by the Returning Officer,

under the facts and circumstances of the case, is without any factuat

and tegal basis. Simitarty, the jmpugned order of Election Appettate

Tribunal is atso not based on the facts and circumstances of the instant

case. Whereas, it has come on record that no conceatment of facts by

the petjtioner has been made, However, with regard to objection of not

attaching the tax return is concerned, we have observed that the\I

(ii) the Returning officer shatt not reject a nomination

paper on the ground of any defect which is not of a

substantial nature and may attow any such defect to be

remedied forthwith, including an error in regard to the

name, seriat number in the electoral rott or other

particutars of the candidate or his proposer or seconder so

as to bring them in conformity with the corresponding

entries in the electorat rott."
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petitjoner has disclosed the last three years income and the tax paid t

hereon and in case of non-avaitabitity of the copies of the tax returns

atongwith nomination papers, the Returnjng Officer was under legat duty

to catt for such papers by providing opportunity to the petitioner to '

remedy the shortcoming, which exercise has not been undertaken by the

Returning officer. ln view of the above facts anij cjrcumstances of the

case, we attow instant petition by setting aside both the orders dated

08,01.2024 passed by the tearned Election ApPe[late Tribunat and the

order dated 26.12.2023, passed by the Returning Officer. However, the

petitioner may deposit the copies of the tax returns not appended

atongwith nomination papers within three days before the Returnjng

Officer from the date of receipt of coPy of this or,ler.

Petitjon stands attowed in the above terms alongwith tisted

apptication.
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