[High Court of Sindh (Karachi)]
Present: Muhammad Shafi Siddigui, J

Khaista Meer & another---Applicants/Accused

Cr. Bail Application No. 629 of 2012 decided on 3 July, 2012
A} Pakistan Penal Code, 1860---Sections, 34, 392 & 397---
Cﬂn.t radiction in statement---Further Inquiry---The name of the
Pplicant is not mentioned in statement of the driver and driver
%‘ﬁo Calegorically stated that he was not been weapon by himself---
C ‘¢ 1s also contradiction in the statement 're:corder_ u/s 154
r,P_F_ & 161, Cr.P.C for nominating the applicants In FIR---
inﬂilmam have not been arrested at the spot nor was a:;y
i%n?'efnde.m witness cited. Applicants also not face 1 z
aIJpl‘1 ‘“alion parade---So, the case required further inquiry an
ICant rele&Sed on bail- [P'1410]A
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P. Cr.L. J 2011, 445; YLR 2008.2105; P.Cr. |

-,
upon. PLD 1960 (EP) Lahore 559 & PLD 1963 5. 375:; Peleg
erre

: d
Mr. Saadat Hassan, Advocate for the applicants,

Ms. Rahat Ahsan A.P.G.
Date of hearing: 29'h-June, 2012
ORDER

'MUHAMMAD SHAFI SIDDIQUI, J.- The applicants see post
arrest -bail in FIR No. 127/2012 under section 392/397/34 PPC
lodged at Police Station Peerabad. |

The facts of the prosecution case as incorporated jn the FIR
in terms of the comylainant Firdous Khan’s statement are that the
complainant is in business of transport with one Haji Roshan and
has purchased Bus No. K-6583, Model 1990 which was plying on
contract duty. After duty, the vehicle was used to be parked near
the college situated near Pashtoon Market. On 26.3.2012 i.e. the
day of incident at 07:00 a.m. when the driver of the complainant
namely Imroz Khan was parking the bus, four persons namely
Suleman Shah, Awal Meer along with two brothers Khaista Meer
Khan and Khan Meer came and on gun point asked driver Imroz
Khan to keep away from the bus as their money is due from the
bus owner. It was further narrated in the FIR that due to fear the
driver Imroz Khan left the bus, however, he made efforts to solve
the situation but all in vain, hence the instant case was registered.

The applicants were arrested by the Police Station in the
aforesaid FIR. Subsequently the applicants have moved the fis
bail application before the trial Court which was dismissed ¢
11.5.2012 on merits and the second bail application moved by e
applicants was also dismissed on 15.6.2012 on the ground that 19
fresh ground has been placed to entertain the second

. 2 #
aPPlfcal}on. Consequently, * the applicants have moved .th
application,
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Khaista Meer & another 1409

Smdh i
. (Muhammad Shafi Siddiqui, J)
carned Counsel for the applicants has c :
5 ; ont -
. delay in lodging the FIR as the incident took plazgic: 2tl;a3t g‘g{;

Idth

was lodged
: FIR g on 02.4.2012 whereas the ‘distance

o lace of incident and Poli :

rween the p nd Police station is one ki

. further contended that the applicants tm.:e 1;;)‘:;1::;3-
cly

who lodge
hence he

jodged o7
acccpwd

appllcaﬂ

investigation.

and have falsely been involved in ;
by the learned Counsel that the ?fmi:ﬁzivnga:fs}f{ cllt i
ed the FIR was not present at the place of Occur: ous
as not witnessed the incident ‘whereas the FIRence,
the disclosure_of his driver Imroz Khan and it by
and recoded as ipse-dixit. He has also contended that‘jf,s
ts were arrested on 16.4.2012 and ¥emain in pblice custodc
9P onsiderable _period but “nothing g i
The statement of the driver lmroz Khan was ~

came out from such

recorded bY the Inyestigati_on Officer on 03.4.2012 under section
61 Cr.P.C wherein he stated that he did not see weapons and
sated that tWO persons Were muffled faces whereas one accused

disclosed h

is name to be Suleman Shah while the other accused

could be ‘dentified if brought before him by arranging an
identification parade. However, the iwo muffled face accused

persons We

re yet to be .dentified by the driver. It is submitted that

the case of the applicants is of further inquiry and there is a
contradiction between the statements recorded under Sections 154
CrP.C. and 16l Cr.p.C. Without prejudice - 10 the above

contentions, learned Counsel lastly su

Section 397 PPC the robbery or dacoity co
grievous hurt to any person

by using any deadly weapon Of causes
would come within the definition of
applicants/accused have not use
not been used to “fire” it cannot
comes under such definition prescrib
Leamed Counsel for the applican

reported in 2011 P.Cr.L.J 445, 200
1947, -

On the other hand the ]

Ahsan has not uttered a single word as far as th
he submitted that the order,

A0k cntt e -
“Plf:mat'oﬂs is concerned. However, 5
reby the first bail application Was

bmitted that in terms of

mmitted by the offender

section ibid. Since the -

d the weapon inasmuch as it has
be said that show of weapon
ed in Section 397 PPC.

ts has relied upon the cases
g YLR 2015 and 2007 P.Cr.L.J

earneci .Stale ‘Counsel Ms. Rah::}t

e merit of the bail

rejected, Was passed on

!
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merits and that since no fresh ground was raied in the seo
application, the trial Court also dismissed the Secoﬁgd léail
ail

application of the accused.

I have heard the leamed Counsel and perused the g
available on record. Tial

As far as the last contention of the leamned Counse]
regarding use of weapon is concerned, I-am not at all conyicyeg
that the word “use” used in section 397 PPC can be gjvep .
restricted meaning. In my view, if the accused is armed with the
weapon threatens victims it would come within the definition of
“yse of weapon” which in fact would makes it easier for the
accused or other culprits to perform action which they intended to
and hence the definition cannot be restricted to what the leameq
Counsel has submitted. Although these arguments were without
prejudice to the other arguments raised by the learned Counsel,
however it is necessary that the word “use of weapon™ should be
defined for its interpretation. If any reference is needed, following

cases can be looked into.

1. PLD 1960 (W.P) Lahore 559 and
2. . PLD 1963 SC 737.

Now, I come to the other limbs of arguments. It is apparent
that the statement of driver Imroz Khan was recorded on 03.4.2012
and the names of the applicants are not mentioned in such
statement and he categorically stated therein that at the time of
incident, he, himself, has not seen weapons. He has further stated
in the statement that one accused person himself disclosed his
name as Suleman Shah through he himself did not say that he
personally knew that Suleman Shah. The applicants have not been]A
arrested at the spot nor was any independent witness cited. The
applicants were not put to identification parade. It is admitted by
the driver that he himself could not identify rest of the three
accused persons, how the complainant knew their names af
nominated them in the FIR when he had even not witne.ssed the
incident. It is also apparent that the statements under Sections
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Mobin Rafique Ahmed v. Rashid Ahmed 1411
il (Muhammad Shafi Siddiqui, J)

. gl 161 Cr.P.C are lEﬂSD m contradiction at least to the
L-J-,P-I ﬂf.ﬂﬂminating the applicants in the FIR. -
ﬂ-p;jﬂ

Under the circumstances, the case of the applicants is of
o inquiry and tlmrré-fﬂre,ll allow.this application and admit
flu“thfhe applicants O bail subject to their furnishing surety in the
ol | - Rs. 100,000/ each (Rupees One Lac each) and P.R. bond
m;];}jkﬂ ,mount to the satisfaction of the Nazir of trial Court.
1

Bail granted.
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