ORDER SHEET

SINDH, CIRCUIT COURT HYDERABAD
(Ind Appeal No.34 of 2012

lind Appeal No.35 of 2012
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ORDER WITH SIGNATURE OF JUDGE(S)

1'{;: .ﬁuzz)mat Jc:’thanana’, Advocate for appellant.
Mr. Arbab Ali Hakro, Advocate for respondents.

ORDER
¥

MAHMOOD A. KHAN, J:- ®Both these proceedings filed by the same

appellant arise out of counter suits for Specific Performance and Possession il

contestation. Learned Counsel for the appellant contends that the pOSSESSioil of

the property was with the appellant against part payment and the learned Trial

Court as well as the learned Appellate Court have failed to consider that the

dismissal of the appellant’s proceeding was not called for and is violative of

Section 29 of the Guardian and Wards Act. It is further -contended that the

learned Trial Court has failed to appreciate properly the evidence in respect of

1t in the

the Issues No.4, 5, 6 and 7. It is also contendé;d that the sale agreeme!

matter provided for a payment of Rs.400,Q00/- and that against the said

payment the respondent No.1 had to obtain the mutation, only whereafter the
sale deed could be got exccuted as the same was not forthcoming, eventually

the proceedings for specific performance were filed.

2. Learned Counsel for the respondents on the other hand contends
that it is a matter of record that on the day of the allcged agreement of Qaalc the
carlier owner had already expired. It is furthér 'contended on paﬁ of the .Iéamed
Counsel for the rcspohdcnts that the appellant was not in possession against part

payment as he had acquired possession frox;} anotlicr person who was never \\S
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3. Learned Counsel for the appellant in rebuttal submits thut the
appellant 1. in all bonafide filed the application to bring the legal owners on
record, which was opposed by the respondent No.1. The sale agreement in e -
matter provided for a limitation after two months of the initial puyment and

where the owners were not forthcoming to the required on their part,

_the possession was handed over as compensation. It is also conter Zcd on part of
the learned Counsel for the appellant that the person in possession of the

property as allcged by the respondents was never in possession in actuality and

this fact is borne from the agreement. It is also contended that non-

consideration of the above matter comes within the ambit of misreading of

evidence and as such liable to be allowed in favour of the appellant or otherwise

the matter is liable to be remanded for further evidence.

4. Having heard the lea'rned Counsels, in is a matter of 'rééord that the
parties had admitted sale and payment of part consideration, however, itiwas for
the appellant to show before the learned Trial Court that the possession
available to him was in consideration of the part payrincnt and handing over the
possession cannot be left to a simple presumption, failure of the same has led to

failure of discretionary relief for specific performance. For a claim of specific

pe@rmancc, the element of non-payment of balance sale consideration is
s



clearly present. The bal;

ance s;  arats : :
dicee sale consideration had admutcdly stood in the sum

of RS.l0,00,000/_
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Whereas only Rs.400,000/- scems to have been - paid.

The clair
0 of the fespondents -for mesne proﬁt in thc pres{,nt circumstances is
also mot lable to be Considered as failure is present of not d(.posluno the said

part paymcnt recewed In the cu'cumstances thcse Ltppmm stand dismissed,

v hOWCVCr in the c1rcumstanccs with no order as to costs,
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