IN THE HIGH COURT OF SINDH AT KARACHI
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Mr. Justice Adnan Igbal Chaudhry
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Federation of Pakistan and others
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Federation of Pakistan and others

For the Plaintiffs : M/s. Taimoor Ahmed Qureshi and
Abdul Jabbar Mallah Advocates.

For the Defendants : Mr. Ghulam Murtaza Korai
Advocate for the Commissioner
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1559/2020. None for the other

Defendants.
Dates of hearing : 23-02-2021, 08-03-2021 & 15-03-2021
and re-hearing on 27-09-2021
Date of decision : 16-10-2021
JUDGMENT

Adnan Igbal Chaudhry J. - The Plaintiffs in these three suits are

sugar mills who have impugned notices issued by the
Commissioner Inland Revenue under section 25 of the Sales Tax Act,
1990, informing the Plaintiffs that they have been selected for audit
for various tax periods, and calling upon them to produce record
and documents for the purposes of audit. The Plaintiffs have also
impugned the consequent follow-up notices issued by the Deputy
Commissioner Inland Revenue, listing the record and documents
required of the Plaintiffs for the purposes of audit. The Plaintiffs
pray that the impugned notices be declared unlawful, and that the
Defendants, who are, or who regulate tax authorities, be restrained

from acting upon the impugned notices.



2. These suits were initially heard and reserved for judgment
along with a bunch of similar suits being Suit No. 850/2020 and
others. While judgment in those suits was delivered on 09-08-2021, a
re-hearing of these three suits was necessitated owing to certain
defects in some of the prayer clauses as discussed in the order dated
06-08-2021. Those defects were then cured vide order dated 27-09-
2021. At the re-hearing, learned counsel for both sides reiterated the
submissions earlier made. Since the cause of action of these suits
was similar, and all of them raised the same questions of law, I

proceed to decide them by this common judgment.

3. The impugned notices issued by the Commissioner Inland
Revenue in all three suits are identical, having been issued by the
same officer on 02-07-2020 allegedly “on the scrutiny of sales tax
returns”, and said notices do not assign reasons for selecting the
Plaintiffs for audit. A sample of the impugned notice issued by the

Commissioner Inland Revenue is as follows:

“Dated: 02-07-2020
No. SUGAR CASES/AUDIT-25/TY-2018/ZONE-I1I/LTU/2020

My/s. Matiari Sugar Mills Limited,
Karachi.
National Tax Number - ........

SUBJECT: AUDIT UNDER SECTION 25 OF THE SALES TAX
ACT, 1990 FOR THE PERIOD FROM OCT-2016 TO
SEP-2017 [TAX YEAR 2018] - INTIMATION
REGARDING.

Please refer to the subject noted above.

2. On the basis of scrutiny of the sale tax returns filed by you and in
exercise of powers conferred under Section 25 of the Sales Tax Act, 1990,
your case is selected for audit for the tax period Oct-2016 to Sep-2017.
Accordingly, you are called upon to provide all books of account and other
relevant record to the Deputy Commissioner Inland Revenue, Audit Unit-
03, Zone-1I, LTU, Karachi, who has been directed to conduct audit in the
light of relevant provisions of the Sales Tax Act, 1990.

3. In view of above, you are requested to co-operate with the above
officer to conduct the audit in a smooth and orderly manner so that the
process gets completed as early as possible. However, if you face any
problem during audit, you may directly contact the undersigned or the



Additional Commissioner Inland Revenue, Audit Range-B, Zone-II, LTU,
Karachi and we on our part will make every effort to help you out.

(-sd/-)

Commissioner Inland Revenue”

4. At the hearing for settlement of issues, the suits raised issues
of law only, and thus, with the consent of learned counsel on both
sides, the suits were heard for final judgment in view of Order XV
Rule 3 CPC. The core legal issues were settled vide order dated 23-
02-2021. The ancillary legal issues, and a question to the
maintainability of the suits, are recorded in the orders dated 15-10-
2020 and 08-03-2021. Out of the issues settled for the bunch of suits,

the issues relevant to these three suits are as follows:

(i)  Whether suits are maintainable to challenge the impugned
audit notices ?

(i)  Whether the impugned notices constitute a selection for audit
and not merely a call to submit record ? If so, whether that is
contrary to the scheme of section 25 of the Sales Tax Act, 1990
(The latter part of the issue is added under Order XIV Rule 5
CPC in view of the arguments made).

(iii) Whether under section 25(2) of the Sales Tax Act, 1990, the
Commissioner can select a taxpayer for the purposes of
conducting audit without assigning any reasons ?

(iv)  What should the decree be ?

The Sales Tax Act, 1990 is hereinafter also referred to as the
‘STA’; and the Commissioner Inland Revenue acting under section
25 of the Sales Tax Act is hereinafter referred to as ‘the

Commissioner’.

5. The case of the Plaintiffs is essentially that the impugned
notices calling upon the Plaintiffs to produce record and at the same
time selecting them for audit, are contrary to the scheme of section
25 STA; and that the failure to provide reasons in the impugned
notices for selecting the Plaintiffs for audit is also contrary to said
provisions, arbitrary, and amounts to a roving and fishing inquiry

into the tax affairs of the Plaintiffs. Submissions of both sides are
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recorded in the judgment dated 09-08-2021 passed in Suit No.
850/2021 and suits connected therewith, therefore, I do not repeat

them here.

6. Learned counsel were heard and the relevant provisions were
examined with their able assistance. The relevant provisions of

section 25 of the Sales Tax Act, 1990 read as follows:

“25. Access to record, documents, etc.- (1) A person who is
required to maintain any record or documents under this Act or
any other law shall, as and when required by Commissioner,
produce record or documents which are in his possession or
control or in the possession or control of his agent; and where
such record or documents have been kept on electronic data, he
shall allow access to the officer of Inland Revenue authorized by
the Commissioner and use of any machine on which such data is
kept.

(2) The officer of Inland Revenue authorized by the
Commissioner, on the basis of the record, obtained under
subsection (1), may, once in a year, conduct audit:

Provided that in case the Commissioner has information or
sufficient evidence showing that such registered person is involved
in tax fraud or evasion of tax, he may authorize an officer of Inland
Revenue, not below the rank of Assistant Commissioner, to
conduct an inquiry or investigation under section 38:

Provided further that nothing in this sub-section, shall bar
the officer of Inland Revenue from conducting audit of the records
of the registered person if the same were earlier audited by the
office of the Auditor-General of Pakistan.

(2A) For the purpose of sub-section (2) of section 25, the
Commissioner may conduct audit proceedings electronically
through video links, or any other facility as prescribed by the
Board. [inserted by Finance Act, 2020]

(3) After completion of the audit under this section or any other
provision of this Act, the officer of Inland Revenue may, after
obtaining the registered person’s explanation on all the issues
raised in the audit shall pass an order under section 11.

Explanation.- For the purpose of sections 25, 38, 38A, 38B and
45A and for removal of doubt, it is declared that the powers of the
Board, Commissioner or officer of Inland Revenue under these
sections are independent of the powers of the Board under section
72B and nothing contained in section 72B restricts the powers of the
Board, Commissioner or officer of Inland Revenue to have access to
premises, stocks, accounts, records, etc. under these sections or to
conduct audit under these sections.”



Issue (i):  Whether suits are maintainable to challenge the
impugned audit notices ?

7. The first ground urged by learned counsel for the tax
Department as against the maintainability of the suits was that the
Supreme Court had observed in Commissioner of Inland Revenue,
Sialkot v. Allah Din Steel and Rolling Mills (2018 SCMR 1328) that a
mere selection for audit is not actionable. It appears that such
observation is being read by learned counsel out of context. Firstly,
the case of Allah Din Steel was dealing primarily with audit selection
by the FBR via a random computer ballot under section 214C of the
Income Tax Ordinance, section 72B STA and section 42B FEA, which
mode of audit selection by design, filters the element of pick and
choosel. Secondly, and more importantly, the observation that a
mere selection for audit is not actionable, was made for an audit
selection that was otherwise lawful, in that, it was categorically
stated by the Supreme Court that a case of malafides and blatant
discrimination was an exception. In the same vein it was observed
that when section 177(1) of the Income Tax Ordinance, 2001 requires
the Commissioner to give reasons for audit selection, that had
provided the tax-payer with a safeguard. In contrast, the challenge
in these suits is to an audit selection not by computer ballot, but by
the Commissioner under section 25 STA, and the challenge is not to
a ‘mere selection” for audit, but to the omission of reasons while
selecting for audit. Thus, in my humble view, the case of Allah Din

Steel does not come in the way of these suits.

8. As regards the ouster of jurisdiction clause in section 51(1)
STA, it has since been held by the Supreme Court in Searle IV
Solution v. Federation of Pakistan (2018 SCMR 1444) that the words
‘civil court’ in such ouster clauses do not include the High Court of
Sindh at Karachi exercising jurisdiction in civil suits. However, there
is nonetheless the question of an ‘“implied bar’ to jurisdiction within
the meaning of section 9 CPC, arising as a consequence of special

law which envisages jurisdiction by a special forum. Thus, the

1 See Rule 44 A of the Sales Tax Rules, 2006.



second objection urged against the maintainability of the suits was
essentially that the suits are impliedly barred when an appeal is
provided to the Plaintiffs under the STA if and when an order is
passed against them under section 25(3) read with section 11 STA,

i.e., after the audit is conducted.

9. The contours of a statutory provision that expressly or
impliedly bars the jurisdiction of civil courts, are by now well
defined. To quote from Abbasia Cooperative Bank v. Hakeem Hafiz
Muhammad Ghaus (PLD 1997 SC 3):

“It is a well-settled principle of interpretation that the provision
contained in a statute ousting the jurisdiction of Courts of general
jurisdiction is to be construed very strictly and unless the case falls
within the letter and spirit of the barring provision, it should not be
given effect to. It is also well-settled law that where the jurisdiction
of the civil court to examine the validity of an action or an order of
executive authority or a special tribunal is challenged on the
ground of ouster of jurisdiction of the civil court, it must be shown
(a) that the authority or the tribunal was validly constituted under
the Act; (b) that the order passed or the action taken by the
authority or tribunal was not mala fide; (c) that the order passed or
action taken was such which could be passed or taken under the
law which conferred exclusive jurisdiction on the authority or
tribunal; and (d) that in passing the order or taking the action, the
principles of natural justice were not violated. Unless all the
conditions mentioned above are satisfied, the order or action of the
authority or the tribunal would not be immune from being
challenged before a civil court. As a necessary corollary, it follows
that where the authority or the tribunal acts in violation of the
provisions of the statutes which conferred jurisdiction on it or the
action or order is in excess or lack of jurisdiction or mala fide or
passed in violation of the principles of natural justice, such an order
could be challenged before the civil court in spite of a provision in
the statute barring the jurisdiction of civil court.”

Therefore, the implied bar to the jurisdiction of this Court to
entertain these suits can be circumvented if the Plaintiffs
demonstrate that the suits attract one or more of the exceptions to
the ouster of jurisdiction laid down in Abbasia Cooperative Bank.2

Having said that, these suits have been pitched on the recognized

2 Also see Adamjee Insurance Company Ltd. v. The Assistant Collector (P&A) (2021
PTD 281).



exception that the impugned notices being devoid of reasons, are in
violation of the provisions under which those are purportedly
issued. That issue is being examined infra. If the answer to that issue
is in the negative, then the suits are not maintainable, and the
Plaintiffs will have to go through the mechanism provided in the
STA. However, if the answer to that issue is in the affirmative, then
the suits are maintainable, for then the Plaintiffs succeed in
circumventing the implied bar to jurisdiction. Issue (i) is answered

accordingly.

Issue (ii):  Whether the impugned notices constitute a
selection for audit and not merely a call to
submit record ? If so, whether that is contrary to
the scheme of section 25 of the Sales Tax Act,
1990 ?

10.  Though the word ‘select’” for purposes of audit does not find
mention in section 25 STA, and for that matter, had also been
omitted from section 177(1) of the Income Tax Ordinance, 2001,
learned counsel on both sides accept the position that when the
Commissioner under the STA calls upon the tax-payer to produce
record expressly for the purposes of audit, that for all intents and
purposes is a ‘selection’ for audit. The impugned notices
(reproduced above) manifest that these are not merely a call to
produce record, but at the same time the tax-payer is also being
‘selected” for audit. That much is not disputed by learned counsel for
the tax Department. The question is, under section 25 STA, could the
Commissioner call for the record of the tax-payer and
simultaneously select him for audit ? Per learned counsel for the
Plaintiffs, and as per the case of Indus Motor Company Ltd. v.
Federation of Pakistan (2020 PTD 297) relied upon by them, the
Commissioner could not do so. That conclusion is drawn from the
words “on the basis of the record, obtained under subsection (1)”
appearing in section 25(2) STA. The rationale per Indus Motor is that
since an audit notice under section 25(2) STA can issue only after
the record of the tax-payer has been first obtained under section

25(1) STA and has been examined by the Commissioner, it follows



that a person cannot be selected for audit at the time of calling for
the record, and that, for the mere calling of the record the
assigning of reasons is not required. With that rationale and
finding, and to that extent, I am humbly unable to agree with
Indus Motor, and this is with the greatest admiration for the

learned author Judge.

11.  Given that the audit of the tax affairs of the tax-payer is a
recognized mechanism to check the veracity of the self-assessment
made by the tax-payer, the provisions relating to audit, which are
essentially machinery provisions, have to be interpreted liberally
and in a manner that facilitate the audit.’ In my view, sub-sections
(1) and (2) of section 25 STA have to be to be construed ex visceribus
actus, which means that every part of the statute should be
construed with reference to the context and the other provisions of
the statute* When so done, it becomes apparent that for the
purposes of audit, sub-sections (1) and (2) of section 25 STA
complement each other. In my view, the words “on the basis of the
record, obtained under subsection (1)” appearing in section 25(2)
STA are only stipulating that the officer of Inland Revenue
authorized by the Commissioner will ‘conduct’ the audit on the
basis of the record obtained under section 25(1), and not that the
selection for audit in all cases can only be after obtaining such
record. An interpretation to the contrary would mean that even if
a scrutiny of the tax returns of the tax-payer, or some other
document(s) available to the Commissioner give compelling
ground for audit, a scenario not difficult to imagine, the

Commissioner would still be required to first call for the tax-

3 Commissioner of Income Tax v. Eli Lilly Pakistan (Pvt.) Ltd. (2009 SCMR 1279).

4 “A statute is to be read as to whole- It was resolved in the case of Lincoln
College (1595) 3 Co. Rep. 58 that the good expositor of an Act of Parliament
should “make construction on all the parts together, and not of one part only by
itself.” Every clause of a statute is to ‘be construed with reference to the context
and other clauses of the Act, so as, as far as possible, to make a consistent
enactment of the whole statute.” (Per Lord Davey in Canada Sugar Refining Co.,
Ltd. v. R: 1898 AC 735).” - Maxwell on Interpretation of Statutes.

Also see Pumnjab Beverages (Puvt.) Ltd. Chandigarh v. Suresh Chand (AIR 1978
Supreme Court 995).



payer’s record by one notice, obtain the same, and then after its
scrutiny, issue another notice selecting him for audit. Such
interpretation would hardly facilitate the audit. More eminently,
the interpretation that reasons need not be assigned in the mere
calling of the record, and that selection for audit can only be made
after calling, obtaining and examining the record of the tax-payer,
does not contemplate that such a scheme would amount to a
fishing inquiry, where the Commissioner could call for all or any
record maintained under the law with the hope of finding some
material to charge the taxpayer with, an act held by the Supreme
Court to be wunlawful in Assistant Director, Intelligence and
Investigation, Karachi v. B. R. Herman (PLD 1992 SC 485).

The above discussion is obviously not to say that a notice
cannot issue only to call record under section 25(1) STA without
audit selection. It may well be that the Commissioner requires the
tax-payer to produce certain record or documents to explain or
substantiate an entry in his tax return without selecting him for

audit at that stage.

12. In my view, the Commissioner under the STA has a certain
discretion to select a person for audit. How that discretion is
regulated, is an aspect that I discuss under issue (iii) below. For
reasons discussed in para 11 above, I do not see why a notice
cannot issue simultaneously under sub-sections (1) and (2) of
section 25 STA, i.e. for selecting a registered person for audit
while requiring him to produce his record for said purpose. Now,
whether in doing so the Commissioner is obliged to give reasons,
that is a question distinct, and one that is adverted to under the
issues below.

The first part of issue (ii) stands answered in the affirmative,

while the latter part in answered in the negative.

Issue (iii): Whether under section 25(2) of the Sales Tax Act,
1990, the Commissioner can select a taxpayer for
the purposes of conducting audit without
assigning any reasons ?



13.  Unlike section 177(1) of the Income Tax Ordinance, 2001,
section 25 STA does not expressly require the giving of reasons
while calling upon the tax-payer to produce his record and
documents for purposes of audit. Therefore, the case-law that deals
specifically with an audit under section 177(1) of the Income Tax
Ordinance, 2001 may not be entirely relevant to the issue above. The
two cases that deal directly with the issue above are Indus Motor
(2020 PTD 297) decided by this Court, and Pakistan
Telecommunication Company Ltd. v. Federation of Pakistan (2016 PTD
1484) decided by a Full Bench of the Islamabad High Court. Both
cases go on to hold that the giving of reasons for selecting a person
for audit is implicit in section 25 STA, albeit in doing so, both the
learned Benches have interpreted said provisions differently. The
view taken in Indus Motor is that the words “on the basis of the
record, obtained under subsection (1)” appearing in section 25(2)
STA show the scheme is that the Commissioner is first required to
call and obtain the tax-payer’s record under section 25(1) STA and
apply his mind to such record before selecting the tax-payer for
audit under section 25(2) STA; and consequently, the giving of
reasons for audit selection is implicit in said provisions. Whereas,
the view taken by the Islamabad High Court in the case of PTCL is
that though the power to select for audit is implicit in section 25
STA, the words “as and when required” appearing in section 25(1)
STA envisage that before calling upon the tax-payer to produce
record under such provision, the Commissioner has to apply his
mind before selecting a tax-payer for audit, and therefore, the giving

of reasons for the same were implicit in said provision.

14.  Though Indus Motors and PTCL differ as to the stage when
selection for audit is made, both cases go on to recognize in their
own way that the Commissioner acting under section 25 STA
exercises a discretionary power, but one which cannot be unfettered
or arbitrary. Having also observed in para 12 above that the
Commissioner acting under section 25 STA has a certain

discretion to select a person for audit, I am of the view that the

10



answer to issue (iii) primarily lies in stating how the law regulates

the exercise of like discretionary powers.

15.  Section 24 A of the General Clauses Act, 1897 stipulates :

“24A. Exercise of power under enactments.-- (1) Where, by or
under any enactment, a power to make any order or give any
direction is conferred on any authority, office or person such power
shall be exercised reasonably, fairly, justly and for the advancement
of the purposes of the enactment.

(2) The authority, office or person making any order or issuing any
direction under the powers conferred by or under any enactment
shall, so far as necessary or appropriate, give reasons for making
the order or, as the case may be for issuing the direction and shall
provide a copy of the order or as the case may be, the direction to
the person affected prejudicially.”

Thus, section 24A of the General Clauses Act mandates that
where a statute confers power on an authority to make any order or
give any direction, not only shall such power be exercised
reasonably, fairly, justly and for the advancement of the purposes of
the enactment; but also that the authority making the order or
issuing the direction shall, so far as necessary or appropriate, give
reasons therefor. The application of section 24A in regulating
discretionary powers is best illustrated by the following cases.

In Muhammad Amin Muhammad Bashir Ltd. v Government of
Pakistan (2015 SCMR 630), the erstwhile section 25-B of the Customs
Act, 1969 was in question which authorized the Central Board of
Revenue to fix the price of imported goods at such rate ‘as it deemed
fit" by overriding section 25, which at the time provided the fixation
of the value of imported or exported goods at normal value. The

Supreme Court held:

9. Ll It follows therefore that notwithstanding the very
wide language used in section 25B the powers exercisable by the
CBR thereunder are to be limited and constrained by section 25
which is the substantive section of law for the fixation of prices. The
CBR does not have, and cannot be allowed to have, unfettered
discretion. The exercise of any discretionary power must be rational

and have a nexus with the objective of the underlying legislation.

Arbitrariness is the antithesis of the rule of law. The legislature,

when it confers a wide ranging power, must be deemed to have

assumed that the power will be, firstly, exercised in good faith,
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secondly, for the advancement of the objects of the legislation, and,

thirdly in a reasonable manner. Section 24A of the General Clauses

Act, 1897, reiterates the principle that statutory power is to be

exercised "reasonably, fairly, justly and for the advancement of the

purposes of the enactment" and further clarifies that an executive

authority must give reasons for its decision. Any action by an

executive authority which is violative of these principles is liable to

be struck down. No other view is permissible.

10. In the well known case of Amanulla Khan and others v. The
Federal Government of Pakistan through Secretary, Ministry of Finance,
Islamabad and others (PLD 1990 SC 1092) this Court laid down the
principle of structured discretion.

"Wherever wide-worded powers conferring discretion exist, there
remains always the need to structure the discretion and it has been
pointed out in the Administrative Law Tax by Kenneth Culp
Davis (page 94) that the structuring of discretion only means
regularizing it, organizing it, producing order in it so that decision
will achieve the high quality of justice. The seven instruments that
are most useful in the structuring of discretionary power are open
plans, open policy statements, open rules, open findings, open
reasons, open precedents and fair informal procedure. Somehow, in
our context, the wide worded conferment of discretionary powers
or reservation of discretion, without framing rules to regulate its
exercise, has been taken to be an enhancement of the power and it
gives that impression in the first instance but where the authorities
fail to rationalize it and regulate it and regulate it by Rules, or
Policy statements or precedents, the Courts have to intervene more
often, than is necessary, apart from the exercise of such power
appearing arbitrary and capricious at times."

The above passage was cited with approval in Abid Hasan v. PIAC
(2005 SCMR 25) and further reliance was placed on a related
passage at p. 35 which reads as under:--

"14. In his Treatise 'Discretionary Powers' which is Legal Study
of Official Discretion D.]. Galligan has acknowledged that the
general principles that discretionary decisions should be made
according to rational reasons means; (a) that there be findings of
primary facts based on good evidence, and (b) that decisions about
the facts be made for reasons which serve purposes of the statute in
an intelligible and reasonable manner". According to the
celebrated author, the actions which do not meet these threshold
requirements are arbitrary, and may be considered a misuse of
power. (Emphasis provided)."

11. It will be noted that the decision in the case of Amanullah Khan
has laid down, within the span of a few sentences, important

principles for structuring discretion. The cited passage takes

12



cognizance of the fact that where no rules have been framed to

regulate the exercise of discretionary powers, executive authorities

have erroneously construed this to be an enhancement of the

statutory power conferred on them.

This practice has been deprecated. The necessary

consequence flowing from this erroneous view has also been set
out namely, that where the authorities fail to regulate their
discretion by the framing of rules, or policy statements or
precedents, it becomes mandatory for the courts to intervene in
order to maintain the requisite balance for the exercise of statutory
power.”

In Khalid Humayun v. The NAB through DG Quetta (PLD 2017
SC 194), the Supreme Court held that the discretion vested in the
Chairman NAB under section 25(b) of the NAO, 1999 to approve a
plea bargain, was structured by the very provision; it was neither

absolute, nor unfettered nor arbitrary; and that “.... even if section

25(b) of the NAB Ordinance had not curtailed his discretion, by

making it dependent on the facts and circumstances of the case, then

too the Chairman's discretion would be circumscribed by section

24 A of the General Clauses Act, 1897.....".

16.  The principles that emerge from the cases of Muhammad Amin
Muhammad Bashir Ltd. and Khalid Humayun are: firstly, that where a
statute confers upon an authority a wide-worded discretion, but the
statute or the rules made thereunder do not regulate the exercise of
such discretion, that is not to be taken as enhancing the discretion of
the authority, for such a power is always intended to be exercised
reasonably, fairly, justly and for the advancement of the purposes of
the enactment. And secondly, even if the statute or the rules made
thereunder do not expressly regulate the exercise of the discretion so
conferred, such discretion is nonetheless circumscribed by section
24A of the General Clauses Act, 1897. Applying those principles to
the issue under discussion, even if section 25 STA does not expressly
require the giving of reasons while selecting a person for audit, such
requirement has to be read into said provision by virtue sub-section
(2) of section 24A of the General Clauses Act, 1897, failing which

there will be nothing to show if the selection for audit has been
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made reasonably, fairly, justly and for the advancement of the
purposes of the statute. Therefore, the argument of the tax
Department that no reasons were required to be given in the
impugned notices, is misconceived. As regards the extent of the
reasons required to be given in the absence of an express rule made
in that regard, that too is provided for in sub-section (2) of section
24 A of the General Clauses Act, viz. that the extent of the reasons
shall be “so far as necessary or appropriate”. Since the impugned
notices do not provide any reasons at all, I do not delve in to discuss
what would constitute reasons that are “so far as necessary or

appropriate”.

17. Having said the above, I am also of the view that the giving of
reasons by the Commissioner for selecting a person for audit is
nonetheless implied in section 25 STA. It is implicit in the very act of
calling upon the registered person to produce his record or
documents. That aspect is best explained by the case of Assistant
Director, Intelligence and Investigation, Karachi v. B. R. Herman (PLD
1992 SC 485). There, the notice impugned by the exporter was one
under section 26 of the Customs Act, 1969 which empowered the
customs officer to require the exporter inter alia, to furnish such
information relating to the goods as may be necessary for
determining inter alia the legality or illegality of the importation or
exportation of such goods. However, the impugned notice required
the exporter only to produce documents without alleging any
illegality committed by the exporter i.e., without disclosing any
reason for calling the documents. The Supreme Court held :

4. The authority can only for specific purposes of

determining the legality or illegality call for such information as
required by section 26. The authorized officer can call upon any

importer or exporter to furnish information in case where such

determination is required. It cannot make a roving inquiry or issue

a notice by merely shooting in the dark in the hope that it will be

able to find out some material out of those documents and then

charge the party of irregularity or illegality. The authority has to

state and disclose in the notice, the purpose for which the party is

required to produce those documents or supply information.

Unless such purpose is specified in the notice, it will be a matter of

14



anybody’s guess and the accused party will be put to inquiry

without any specific allegation or fact disclosed to him. It does not

permit any authority to employ the provisions of section 26 to
make indiscriminate, roving and fishing inquiry irrespective of the
fact whether any determination of legality or illegality in import,
export or funds with which the goods were acquired is to be
determined. Even in cases of suspicion of commission of illegality,

details should be provided to the party to enable him to have an

opportunity to produce all the relevant documents and disclose

information. Depending on the facts and circumstances of a case,

any notice without disclosing any fact or particulars for which

information or documents are required will be in violation of the

principles of natural justice and may be struck down as illegal and

without jurisdiction.”

Therefore, since the calling of the record from the tax-payer
can only be with a certain purpose, be that audit or otherwise, it is
implicit that reasons will be provided to enable the tax-payer to

respond adequately.

18.  To conclude, the Commissioner acting under section 25 STA
while selecting a registered person for audit, is required by law to
assign reasons. Issue (iii) is answered in the affirmative.

[It is to be noted that by the amendments brought to the Sales Tax
Rules, 2006 vide SRO 1338(I)/2020 dated 16-12-2020, the procedure for
‘e-audit’ in Rule 44AC now categorically provides that in issuing notice
under section 25(1) STA, the Commissioner shall specify the reasons for
selection for audit.]

Issue (iv): What should the decree be ?

19. Having answered the issues as above, the suits are decreed to
the extent and in terms that follow.

The suits are decreed by declaring that the impugned notice(s)
issued by the Commissioner Inland Revenue to the Plaintiff under
section 25 of the Sales Tax Act, 1990 selecting the Plaintiff for audit,
is/are unlawful for failing to disclose reasons. Consequently, the
said notices, so also the subsequent follow-up notice(s) issued by the
Deputy Commissioner Inland Revenue (also impugned), are of no

legal effect.
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The suits are also decreed by restraining the Defendants from
acting upon the impugned notices mentioned above.

The office shall draw up a decree in each suit accordingly.

JUDGE

Karachi
Dated: 16-10-2021

SHUIBAN/SADAM
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