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ORDER SHEET
IN THE HIGH COURT OF SINDH, CIRCUIT COURT, LARKANA
Cr. Appeal No.D-37 of 2018
Cr. Appeal No.D-42 of 2018
Cr. Revn. Appin. No.D-09 of 2018
| Dale of M e
. Hearing | ORDER WITH SIGNATURE OF JUDGE ‘
12.03.2019 i i

Mr. Abid Hussain Qadri, advocate for appellant Rahamuddin in Cr.
Appeal No.D-37 of 2018.

Mr. Mujahid Ali Jatoi, advocate for appellants Imdad Ali Kharani and
Mohammad Bux Jatoi in Cr. Appeal No.D-42 of 2018.

Mr. Irfan Badar Abbasi, advocate for applicant in Cr. R. A. No.D-09 of
2018.

Mr. Mohammad Noonari, DPG.

M/s Abid Hussain Qadri and Mujahid Ali Jatoi advocates
while further arguing the appeals have referred to Rule 4(2) of the
Control of Narcotic Substances Government Analysis Rules, 2001 and
in support of their contentions they have placed reliance upon the
reported cases of Mohammad Yousuf v. The State (2017 MLD 1471),
Umed Ali v. The State (2018 MLD 1311), Shoaib Ali v. The State (2018
MLD 1835). They submit that as per the memo of recovery the
appellants were allegedly having certain articles and some of the items
were also lying in the cabin, but no inventory was prepared by the 1.0.
and this fact was admitted by PW/ASI Ashique Ali (Ex.06, at page 81,

relevant page 85 of the paper book).

Moreover, co-accused Sardar Khan, who was acquitted,
had produced photostat copy of bilty /voucher in his statement under
Section 342, Cr.P.C. Though it was mentioned by the Presiding Officer
in his own handwriting and the said document is available in the R&Ps
of the case, but was nol exhibited for the reasons best known to the
Presiding Officer. He also examined DW Bakhtiar Ali, who too deposed
in line thal accused Sardar and Shafi Mohammad were coming from
Quetta in Mazda along with crates of apples being loaded and were
going towards Jampur (Punjab). He was not subjected to cross-
examination properly whether the contraband allegedly found in
possession of the appellants was also found from their possession, who
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were also inmates of the cabin of Mazda being driven by acquitted
accused Sardar. »

We have heard arguments of learned Counsel for the
appellants, learned Counsel for the applicant in criminal revision
application as well as learned DPG for the State and have gone through

the material made available before us on record.

Heard arguments.

We are of the considered view that evidence adduced by
the prosecution is full of discrepancies and the defence version brought
by the appellants before the trial Court was not kept in juxtaposition nor
was discussed at length to discredit their claim. Hence, in our view, the
prosecution has failed to prove its case beyond any reasonable shadow
of doubt. Accordingly, for the reasons to follow, both appeals are
allowed and we by extending benefit of doubt to the appellants, acquit
them from the charges. Consequently, the impugned judgment dated
28.5.2018 handed down by learned Sessions/Special Judge (CNS),
Jacobabad in Special Case No0.16/2017 re-State v. Rahamuddin &
others, being outcome of Crime No.37/2017, registered at Police Station
Saddar, Jacobabad, under Section 9(c) of Control of Narcotic
Substances, Act, 1997, is hereby set aside to the extent and effect of
conviction and sentences awarded to appellants Rahamuddin, Imdad Ali
Kharani and Mohammad Bux Jatoi. They are in custody; hence, they
shall be released forthwith if their custody is no more required in any

other cuslody case.

The trial court while passing property order in impugned
judgment has decided the fate of property/vehicle in question viz.,

Mazda in following words -

“Order for disposal of property

20 K.G charas recovered from accused persons
Rahamdin, Imdad Ali and Mohammad Bux along with
dopatas, towel, packets of Bonus & Express washing power
be destroyed in accordance with the law, after expiry of
appeal perod, while the cash amount recovered from all
accused persons nol claimed by them be deposited in
Government Treasury in proper head after expiry of appeal
period, while the Mazda Truck TKR-284 recovered from
accused Sardar and Shafi Mohammad be restored to
them in accordance with law, after expiry of appeal
period.”
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In view of above, Criminal Revision Application No.D-09 of
2018 is allowed and the impugned order dated 13.9.2018 passed by the
trial Court in Cr. Misc. Application No.679 of 2018 re-Sardar Khan
Khoso v. The Stale, is also hereby set aside, As reported, the vehicle in
question is slanding at Police Station Saddar, Jacobabad, therefore,
SHO concerned is directed lo release the vehicle to the applicant/owner,
namely, Sardar Khan Khoso on proper verification, identification and
after obtaining the receipt of delivery from him.
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N THE HIGH COURT OF SINDH, CIRCUIT COURT, LARKANO

Cr. Appeal No.D-37 of 2018

Rahamuddin Bareech
Versus

The State

Cr. Appeal No.D-42 of 2018

? Imdad Ali Kharani & another
Versus

The State

=
=

1

l

Cr. Revision Application. No.D-09 of 2018

Sardar Khan Khoso
V.

The State

Appellant Rahamuddin in _ ' .
C]rj.pAppeal No.D-37 of 2018 : Through Mr. Abid Hussaln Qadri, Advocale

Appellants Imdad Ali Kharani

and Muhammad BuxJatoi : i .
in Cr. Appeal No.D-42 of 2018 ! Through Mr. Mujahid Ali Jatoi, Advocate

Applicant Sardar Khan Khoso '
in Cr. R. A, No.D-09 of 2018 § Through Mr. Irfan Badar Abbasi, Advocate

The State : Through Mr. Mohammad Noonari, DPG
Sindh

26.2.2019 & 12.03.2019

Date of hearing:
Date of Judgment: 12.03.2019
JUDGMENT

MUHAMMAD SALEEM JESSAR, J:- Through this common judgment, we intend |
to dispose of above two criminal appeals arising from a common judgment dated

28.05.2018, passed by Sessions Judge / Special Judge (CNSA), Jacobabad in Special

=4
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~qse No. 16 of 2017, 0 , o .
Cuse » and the above criminal revision application, whereby the applica
Gardar Khan Khoso seeks return of the seized vehicle g

2, I'he above named appellantswere sent- b choad L
offence U/8 9(C), Control of Narcotic Sut:;l[:n:s rc:ml';‘;:cl::::m ror. e e camomisaion of
Saddar Jacobabad. ’ TR R
3. Briefly, the facts of prosecution case, as narrated in FIR No.37/2017 lodged by
Inspector Ayaz Ahmad Pathan at PS Jacobabad on 16.03.2017 are that; on the said date,
while patrolling the area, he received spy information that three accused persons are
transporting charas from Quetta in a Mazda Truck bearing registration No.TKR-284
Quetta, which was crossing bypass. On receipt of such information, the complainant,
alongwith his subordinate staff, held naka-bandi at bypass near Shambay Shah check
post. At about 1000 hours, they saw the said Mazda truck coming from Baluchistan side,
wherein fivepersons were sitting, out of them one was having black colour bag on his
shoulder, other was having black colour shopper in his lap and third person was having
bundle (Gandhri) of cloths in his lap. The complainant party got alighted those five
persons from the said truck and on enquiry, the person having black colour bag in his

shoulder disclosed his name as Rahamuddin Pathan, in whose bag 20 slabs of charas

were found and the complainant recovered Rs.1000/- from his possession. The person

having black colour shopper disclosed his name as Imdad Ali Kharani and 10 slabs of

charas as well as 43 bags of Surf were found in the said shopper and Rs.800/- were also

recovered from his possession, while the third person, who was having bundle (Gandhri)

of cloths in his lap, disclosed his name as Muhammad Bakhsh Jatoi and 10 slabs of

charas, as well as, "rawas" were found lying in said bundle and Rs.700/- were also

recovered from his possession. The fourth person disclosed his name as Sardar Khan,

who was driver of the truck and fifth person disclosed his name as Shafi Muhammad,

who was the cleaner of the truck. They further disclosed that the above named three

persons were business men of the charas and they used to give them Rs.30,000/- for each

trip. The complainant tried to associate independent person from the passing vehicles to

act as mashirs, but they refused. Thereafter, the complainant appointed ASI Ashiq Ali

and ASI Munir Ahmad as mashirs, and weighed each slab of charas, which was of 500

grams, thus total of 40 slabs of charas became 20 K.Gs. He prepared such memo of

arrest/recovery on the spot. Thereafter, the accused persons and recovered case properties

were brought at PS, where the complainant Iodged the cited above FIR.

4, A formal charge was framed against the accused persons at Ex.03, to which they
pleaded not guilty and claimed their trial vide their pleas at Ex.3/A to 3/E.

5. To substantiate its case, the prosecution has examined complainant Inspector

Ayaz Ahmad at Ex.04, He produced menno of arrest/recovery at Ex.4/A, FIR at Ex.4/B,
and attested copies of DD entries No.5, 10, 11 (one sheet) at Ex.4/C. PW.2, HC Ghulam
Murtaza has been examined at Ex.05. He produced RC No.45 at Ex.5/A, attested copies
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of DD entries No.12 and 28 (one sheet) at Ex.5/B. PW.3, ASI Ashiq Ali |

examined at Ex.06. PW.4, 1/0 SIP Shabbir Ahmed Sahito has been exa:'line:i i
He produced report of Chemical Examiner at Ex.7/A. Then, learned I/C DPP forThExlm
has closed the side on behall of prosecution vide statement at Ex.08. B
6. The statements U/S 342 Cr.P.C of the accused persons were recorded at Ex.09 to
13, wherein they denied the allegations of the prosecution leveled against them. They
claimed their innocence by stating that they have been falsely implicated by the police.
However, they neither examined themselves on oath, nor led any sort of evidence in their
defence, except accused Sardar, who stated that he was driver of the Mazda truck, police
alighted crates of apples from the truck and harsh words were exchanged between him

and the Police, on which he has been falsely involved in this case. He produced P.S copy

of bilty (receipt for transportation of goods) at Ex.12/A and examined one Bakhtiar

Ahmed at Ex. 14 in his defence. However, he did not examine himself on oath w/'s 340(2)

Cr.P.C.

T The trial Court, after examining the evidence on record and after hearing the

arguments of learned counsel for the parties, ordered as under:
[ am of the view tha the prosecution has failed

{o prove its case against accused Sardar and Shafi Muhammad beyond shadow of
reasonable doubt, therefore, they are acquitted /S 265-H(1) Cr.P.C by giving
them benefit of doubt from the charge of this case. They are present in custody of
District Prison Jacobabad. They are remanded back to District Prison Jacobabad
with the direction to the Jail Superintendent 10 release them at once, if they are
not required o be detained in any other custody case. While the prosecution has
successfully proved 1he guilt of the remaining accused persons, namely,
Rahamdin, Imdad Ali and Muhammad Bux beyond shadow of reasonable doubt.
Admittedly, 10 KG charas lying in black colour bag was recovered from exclusive
possession of accused Rahamdin, while 03 KG charas lying in black colour
plastic shopper was recovered from exclusive possession of accused Imdad Ali
and 05 K.G charas wrapped in clothy pile (Gandhri) was recovered from
exclusive possession 0f accused Muhammad Bux, therefore, il is established

beyond shadow of doubt that they have committed the offence, however, while
taking lenient view and applying policy laid down in the case of Ghulam Murtaza
and another Vversus the State, reported in PLD 2009 Lahore-362, accused
Rahamdin 8/0 Noor Muhammad Barech was sentenced 1o under rigorous
imprisonment for the period of 12 years and 06 months and to pay fine of
Rs. 60,000/~ and in default in payment of fine, he shall further undergo 09 months
S and accused Imdad Ali S/O Sikander Ali Kharani and Muhammad Bux s/o
PirBuxJatoi are senfenced fo suffer rigorous imprisonment for the period of 07
years and 06 months each and 1o, pay fine of Rs.35, 000/- each and in default in
payment of fine, they shall further undergo for the period of 06 months and 15

days S.1 each.

“In the light of above discussion,

8. Appellants, Rahamuddin, Imdad Ali Kakhrani and Muhammad Bux Jatoi, being

aggrieved by their above conviction and sentences, have preferred above criminal

appeals, while applicant Sardar Khan Khoso has filed Cr. Revision Application No. .
09/2018 seeking return of his vehicle. :
9. First we will take up Cr. Revision Application No. 9/2018 wh

applicant Sardar Khan, who was driverof the vehicle in which the above appellants were

ich has been filed by

%
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are more
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attached 1o the order. In the present case, the v
being driven by applicant Sardar Khan Khoso W
him. Even a person of ordinary prudence knows that each vehicle, when it is not in the
direct comtrol of its is under the command of the driver. Even a police

ﬁksﬂrd:i\trfmilsdocwntﬂﬁan!ifheis
the cleaner of the vehicle.

than one issu¢ and in such ¢
mbiguity 15

usandc!ea!mannermum no
chicle was taken into custody when

hile Shafi Muhammad was cleaner with

i1 was

real owner,

constable when, when he stops @ vehicle,

mablcwproduoethcsamehc books the driver and not
¢ above order for disposal of the case property, ambiguity was

However, while passing th
crested by stating wyphile the Mazda Truck TKR-284 recovered [rom accused Sarder
position as the said

and Shafi Mohammad be restor 1o them™which is not the correct
icant Sardar Khan Khoso. The trial coun ought to have

the driver Sardar Khan Khoso, in case the real owner
claim the same, as it cannot be handed over 10 the

vehicle was recovered from app!
ordered for retum of the vehicle o
of the vehicle did not come forward to

cleaner.
12, After his acquintal and the above order for disposal of the vehicle, the applicant.
the trial Court for retum of the said vehicle,

Sardar Khan, filed an application before
however, the same Wis disa_lhsed in the following words:
| has been filed by the accused

“4.  Since, in the above CNS case, appeal 1

persons bearing Cr. Jail Appeal No. D-43 of 2018, which is still pending before
the Hon'ble High Court of Sindh, Cireuit Court L therefore, at this stage,
this application cannot be allowed. ... Accordingly, this application is rejected.”

e
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13.  While passing order for disposal of case property, the trial Court ordered that t}
1€
Mazda truck TKR-284 recovered from accused Sardar and Shafi Muhammad be restored

1o them in accordance with law, after expiry of appeal period. The judgment in the

instant case was delivered on 28.5.2018 whereby applicant Sardar Khan Khoso, driver of
the vehicle, and Shafi Muhammad, cleaner, were acquitted while accused Rahamdin,
Imdad Ali and Muhammad Bux were convicted and sentence as above. Accordingly, the
above named convicted persons preferred appeals a gainst their conviction and sentences,

as noted above, however, driver Sardar Khan Khoso and cleaner Shafi Muhammad were

acquitted, meaning (hereby that neither they nor the said vehicle was in any manner

involved in drug trafficking, and since no appeal was filed b
Muhammad, therefore, their acquittal, on the expiry of

y the State against the

acquittal of Sardar Khan and Shafi

period of limitation, attained finality and, thus, they, alongwith the said vehicle, were

exonérated from the said crime. The fate of the appeals filed by the said convicted

accused, whether the same are allowed or dismissed, would not affect the case of the

acquitted accused in any manner nor the order for disposal of the vehicle was under

challenge before any Court. Therefore, there was no occasion for the trial Court to turn

down the application of Sardar Khan Khoso.

14.  Accordingly, we allowed criminal revision No. 09 of 2018 by our short order

dated 12.03.2019 in the following terms:

“In view of above, Criminal Revision Application No.D-09 of 2018 is allowed
and the impugned order dated 13.9.2018 passed by the trial Court in Cr. Misc.
Application No.679 of 2018 re-Sardar Khan Khoso v. The State, is also hereby set
aside. As reported, the vehicle in question is standing at Police Station Saddar,
Jacobabad, therefore, SHO concerned is directed to release the vehicle to the
applicant/owner, namely, Sardar Khan Khoso on  proper verification,
identification and afer obtaining the receipt of delivery from him. o

15.  Above are the reasons for our short order dated 12.03.2019 in respect of Criminal

Revision Application No.D-09 of 2018.

16. Now, we will take up the above two criminal appeals filed by appellants

Rahamuddin, Imdad Ali and Muhammad Bux Jatoi.
17. Case of the prosecution, in a nutshell, is that on 16.03.2017, complainant
Inspector Ayaz Ahmed was patrolling in the area when they received spy information

that three persons are smuggling contraband items from Quetta to Jacobabad. He
intercepted such vehicle and arrested five persons on charge of smuggling 20 Kgs charas
and such FIR was lodged by him at PS Saddar and the arrested accused persons and the
case property was hapdcd over by him to SIO Shabeer Ahmed Sa'hito-, who was IO of the
case, who after completion of investigation presented challan before the trial Court.

18.  In order to prove the guilt of the accused, the prosecution examined the

complainant as PW-1 (Exh.04). He deposed as under:
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“ | alongwith ASI Avhig Ali, AST Muneer Y Mo
AlL PC Babal Khan um!f driver J'C f:’;:;f:; ‘:,{::;::(: fff;f }ift}}i: y Ah.m“d' PC Liaguar
in official vehicle and after patrolling al varlous p‘pu;,(, ¢ m”::;t””“;m in the area
reached at Mowludead Phatak, where | received an spy f;ffflrtn(:r;:::, :}9-3” am, we
colour Cargo truck bearing registration TKR-284. 03 narcotic ::f;h{:‘u b‘{m"
brm'_;:m‘\: parcotics from Qf:‘t’ﬂﬂ to Jacohabad On receiving the .‘nﬁ:rmr‘u!:r:n;
proceeded to the bypass at Shambay Shah Point leading 10 Shikarpur. We took the
positions alt the Police post At about 1000 am, | noticed a Cargo m.u'fc TK;E'-ZI:::'
coming from Quetia side, We signaled the (ruck driver to stop. | noticed that there
were 04 persons sitling with the driver on the front seal. 1 opened the door of the
driver and noticed that the man sitting with the driver had black bag. I enquired
the man about his name, who disclosed his name as Rahamdin Pathan and 1
asked him to hand over the bag lo me, which I teok in my custody, The second
person 1o the driver disclosed his name as Imdad Kharani. He had black colour
shopping bag in his hands. 1 asked him to hand over shopping bag to me. I 100k
the bag in my custody from Imdad and next person disclosed his named as
Habibullah Jatoi. He was holding a pile of a cloth in his lap and I asked him to
hand over the pile to me. which I took in my custody and the fifth person sitting at
the passenger gare of truck disclosed his name as Shafi Muhammad Golo and
said that he was cleaner of the vehicle. while driver disclosed his name as Sardar

Khoso. I asked all the five persans 10 alight from the vehicle. 1 opened the bag
recavered from accused Rahamdin, where from 20 dopalta of different colours
hen | removed dopattas and towel

covered, besides a pink colour fowel, W
bag. noticed that slabs of charas were lying in the bag. [ took out the
d counied them, which were 20 slabs of the charas. I conducted
accused Rahamdin and recovered a currency note of Rs.1000/-
pocket of his shirl. I opened the shopping bag of accused
43 plastic packels of Bonus and Express washing powder
[ noticed that there were slabs of charas under the washing
powder which | took out and found that there were 10 slabs of the charas.
from accused Habibullah, where from 19

opened the pile of the cloth recovered
dopattas, an old pair of the male cloth, towel were recovered and noticed that
the pile. Again says that the pile

aras in the bottom of
| conducted personal search

(here were 10 slabs of the ch
was recovered from Muhammad Bux 5/0 Habibullah.
cy notes of Rs. 100/- from the left side
ch of accused Muhammad Bux, 07

of accused Imdad and recovered 08 curren

pocket of his shirt, while from personal sear

currency noles of Rs.100/- were recovered from the right side pocket of his shirt.

Nothing was recovered from the possession of driver Sardar and cleaner Shafi

Muhammad. Driver Sardar and cleaner Shafi Muhammad on interrogation
10 bring the accused persons from Quetta/Shikarpur

disclosed that they used
)f fare of Rs.30, 000/-. PC Liaquat brought the electronic

Jacobabad on payment ¢,
¢ to weigh the charas. I signaled many vehicles and asked

scale from our vehicl
the passengers o acl as mashirs of the proceedings but they apologized. 1
nominated ASI Ashiq Ali and ASI Muneer as mashirs of the proceedings, weighed

the charas recovered from the accused persons. I weighed the each slab of the

charas recovered from accused Rahamdin and each was weighing 300 grams. 1
cut all the 20 slabs into two pieces and sealed them separately, one as sample to
the Chemical Examiner while the other as case properiy. [ weighed the slabs of
;ge charas of accused Imdad and each slab was weighing 500 grams (total 03
! Gb): 1 cut each slab into two pieces and sealed them separately and | weighed 10
:’r::; ;f rg; !}E cof;m;m ff accused Muhammad Bux and each was weighing 500 grams
‘ | also cut the slab of the charas into 02 pi
_ : ! pieces and seal
;t;f:;mdy.- 1 got the sealed packets signed by the witnesses. [ arrested f.‘: ;ﬂ" .b’n’m
i :r.s :;“u urfﬂngbf and prepared memo of arrest and recovery at tl e
o o the mashirs, which they admitied correct and signed. | bt
rrest of accused persons and recovery as Ex.04-A wh‘i ed. | produce memo of
my signature and signatures of () G ich is same, correct, bears
A : of the mashirs. 1 seized th ; P
1ght the accused persons and . Ik in iy elstod
aceused persons, | persons and truck al PS, where [ registered o
_ Teindias 1R No,AB20)7 a5 Bh Ol o wpes o ewint e
; s Which is same, correct

were re
from the
charas an
personal search of
from the right side
Imdad, where from
were recovered and

(& CamScanner


https://v3.camscanner.com/user/download

gy

T

H

".”d b‘l‘_f"‘\' my signature. | produce attested copy of roznameh

Jx.04-C. 1 handed over the custody of accused p:"r.w A ;;R’“ entry No.03 ay

property to SIO Shabeer Ahmed Sahito for a"lwt.’.i'!iga!.f;:m.s"’ ' Amc’”_" and case

present in the Court are same. He also identified the case !;J-o;tf::;’cgrf;r:f n
chl in

Court to be same.”

19.  As per complainant’s own slatement on oath. the complainant received spy

\hat three narcotic_scllers were bringing narcotics from Quetta to

information
However, for some inexplicable reasons, when he stopped the vehicle he

Jacobabad.
the driver and the cleaner of the vehicle, in the

also involved the two other persons i.e.
crime. This proves 6R¢ thing: either the spy was wrong of the complainant was wrong.

The complainant alleged that the driver of th

being pai
complainant does n

e vehicle informed him that Rs.30,000/- is

d to him for each trip by the drug wraffickers. However, this stalement of the

ot find support from evidence on recor
other direction. As per the complainant,
¢ sellers and a total sum of Rs.2,500/- was

d. On the contrary the

evidence on record points to the he carried out

al search of the three alleged narcoti

person
plainant, nothing was recovered

heir possession. According to the com
r of the vehicle. Thus, there is not
h the three alleged narcotic sellers w
s there anything on record to show
available with him. Therefore, the

plainant in any manner

recovered from 1
from the driver and cleane hing to prove that either
were Rs.30,000/- available wit
river at the end of journey nor i
eady paid to the driver and was

support the statement of the com

hich were to be

there
that the

paid to the d
said amount was alr

evidence on record does not

whatsoever.
f did not believe the spy information to be

0.  As stated above, the complainant himsel
e statement of the complainant, clearly stated that three persons
SHO got hold of

a to Jacobabad, however, the efficient
and cleaner of the vehicle although he was

¢ alleged recovery was made from

true as the spy. as per th
are bringing narcotics from Quett
five persons by also roping in the driver
same. It has come on record that th

om the possession of

unable to prove the
kers and nothing was recovered either fr
the credibility

each of the three drug traffic

the driver or cleaner or from some hid
is tarnished, particularly mo

den cavity in the vehicle. Therefore,

of the complainant re so when all the witnesses in the case

are police officials.
ich creates further doubt in the prosecution case is that though

21.  The next thing wh
iver and cleaner of the vehicle were involved in the

the complainant alleged that the dr
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charge © nearest Federal Narcoti Testing Laboratorys depcndl'ng upon the
avaifabiluy for test facilities, either by insured post Of through special messenger
duly authorized for the purpose- _

(2) Samples may be dispatched for analys!s under the cover of a Test
Memorandum specified in Form-I at the earliest, but not later than seventy-fwo
hours of the seizure. The envelope should be sealed and marked "Secret Drug
Sample/Test Memorandum".
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