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N THE HIGH COURT OF SINDH, CIRCUIT COURT, LaR 5
i KaMA

Cr. Appeal No.D-24 of 2024

— pate of
D ing | ORDER WITH SIGNATURE OF JUDGE N
1.01.2025. |

0
1. For orders on office obiection.
9 For hearing of Main Case.

3. For hearing of M.A. No.1603/2024.
wr. Ashigue Ali Jatol and Naseer Ahmed Wagan, advocates for the
zppeliant.
Mﬁ-, Al Anwar Kandhro, Addl. P.G.

e ——— R e e

Learmed Counsel for the appellant submit that the appelant
was charged with cections 324, 353, 34, PPC read with Sactions 5 & B

Explosive AL, 1908 and 6/7, Anti-Tarrarism Act, 1997 however, dunng

the trial the prosecution failed lo establish the charge in terms of Sections

324, 353, 34, PPC read with Sections 67, Anti-Terrorism Act, 1997 and

the appeliant was heid guilty only for the charge u/s 3 & & of Explosive

Act, 1908. He nexi submits that the evidence af same set of PWs was

disbelieved to the axtent of remaining saclions, while it was helieved on

second eplsode and the technical point he raises I ihe trial Court did nol

bifurzate the case of appellant at the {ime of framing of charge. Hence,

lhe prosacution failed to esiablish its charge against the appellant,

therefore, the impugned judgment being perverse cannol be maintained.

Therefore, they pray that by allowing instant appeal, the appeliant may be

ntions, they have placed
tate (2024 MLD

acquitted of the charge. In support of their conle:

rsliance on the case reporied as Ramesf Kumar v The &

608).

Leamed Addl. P.G. opposes the appeal and supports the

impugned judgment, containing that the appellant was found guilty of

keeping in his possession the hand grenade chells and no malafide has

1
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peen proved against the proseculion, therefore 3
v BRpeal merilg e
gpl‘l!-idﬂ'ahm'

Arguments heard, For the reasens lo be recorded lat
er on,
oo criminal appeal is allowed. The conviction and sentence awarded

o the appellant vide impugned judgment daled 16.4.2024 passed by the

igamned gpecial Judge, Anti-Terrorism Court, Shikarpur, in Special Case

No.44/2023, re-The State v. Khawand Bux & others, based on Crime

0.60/2023 of ps Mouladad, District Jacobabad, are set aside fo e

N

axtent of appellant Khawand Bux Shaikh only. Conseguently, the

appellant is acquitted of the charge. The appellant is in custody.
ned i

rthwith, if nol required to be detai

sed Imam din @ |moao son

therefore, he shall be released fo

any other case. The case of absconding accu
of Bahar Jagirani and Ali Khan sof of Bangul Golo shall remgin on

dormant file, s is ordered under the impugned judgmant.
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GEETEIEHTE OF THE COURT IN R 'S'
A X
DTo = G]

criminal Appeal No. D- 24 of 2024

Bux gochar VERSUS
The State

SINDH HIGH COURT

ench Before Mr. Justice Muhammad Saleem Jessar G
2 0.8,

compesition of BEACS
Mr. Justice Amjad Ali Bohio

Dales & Hearnng: 01.01.2025

pecided &N 01.01.2025

ia) Judgment approved for

Reporing

EERTIFIGATE

ig basad upon oF agnunciates a principle of

Certified that the judgment | Order |
hes! over-rules/

law / decides @ que

stion of law which is of first impression { distinguis

evarces/ axplans 4 previous decision.

Sirike oul whichever Is not applicable.

NGTE: - (i) This lip is only 1o be ysed when S0me action

(i} If the slip is used. The Reader musl attach it
Of the judgment.

(i) Reader must ask tha Judge writing
Approved for reporting.

{iv) Those directions which are not 1@
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I . gIGH COURT F SINDH, CIRCUIT COURT LARKANA

Criminal Appeal No. D-24 of 2024

Present:
Mr. Justice Mu hammad Saleem Jessar

Mr. Justice Amjad Ali Bohio

Appellant Khawand Bux
Maseer Ahmed Wagan. Adwvocates

through Ali Anwar Kandhro, Addl.

The State 4
Prosecutor General, Sindh.
Date of Hearing 01.01.2025
Date of Judgment 01.01.2025
U DGMENT

MUHAMMAD SALEEM [ESSAR. [ By means of instant Cr. Appeal
appellant Khawand Bux §fo Shahban has assailed the Judgment dated

18.04 2024 passed by learned Special Judge. Anti-Terrosism Court, Shikarpur
vide Special Case No. 44 of 2023, being outcome of FIR No. 60/2023, whereby
he was convicted for offence punishable under section 3 of Explosive
Substance Act, 1908 r/w section 7 of Anti-Terrorism Act 1997 for keeping the
grenade shells and was sentenced to suffer Rl jor OF years The property of
accused was also directed to be forfelted to the State 5 required under section
5 of Explosive Substance Act, 1008, However, benefit unde?
CrPC was extended to him.

GacHOM 382-B

through M/s Ashique Ali Jatod &

i

-
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a  Briefly stated, the facts of the prosecution case, 4 disclosed in the i
jodged by complainant AS} Inayat All Channa at Police Siation Mol Dad
District Jacobabad on 02.08.2023 at 1810 hours, are; that on said . h.e
aI:II‘IF,W“h his subordinate stall namely; PC Mohammad Khan I S
Nabl, having imvestigation bag left P.5. in government vehiels bestlog
negmrntinn NoSPF 909 driven by driver PC Noor Mohammad vide
rognamcha departure entry No. I5 recorded at 1600 hours for patrollin & i the
srea. Adter patrolling different places, when at about 1700 hours, they reached
ot Chand Shakh Bridge, they saw three persons standing there, out of whom
one was having cloth bag and remaining two were armed with KKs. On
seeing police mobile, they started straight firing upon police personnel with
intention to kill them. The complainant / police party stopped their vehicle,
alighted therefrom and opened fire in retaliation in their defense while faking
shelter of Chand Shakh bank. Such encounter lasted for about five minutes
and thereafter two accused having KKs succeeded lo escape away towards
western side while one accused stood there. The police party apprehended
him at the spot. Due to non-availability of private persons, complainant/ A5
by citing nominated PC Mohammad Khan and PC Abdul Nabi as mashirs,
conducted his personal search. On query, accused disclosed his name to be
present appellant and further disclosed names of escaping accused persons as
imam Din @ Imeo s/o Bahar Jagerani rfo Haq Baho Mohalla, Osta
Mohammad, Balochistan and Ali Khan s/0 Bangul Khan Golo r/o Taluka
Garhi Khairo, The complainant opened the secured cloth bag and found 20
grenade shells used in Awan weapon. The accused disclosed that he
alongwith escaping accused, used to purchase the same from Balochistan and
sell the same in Sindh province. Thereafter, on conducting his personal search,
o currency notes of Re.500/- each were secured from his right side pocket
which were sealed on the spot separately. Thereafter, complainant/ ASI
prepared such mashirnama of recovery and arrest of accused on the spot in
presence of both mashirs and then returned back alongwith arrested accused
and property to P.5. Mcla Dad where he ladged FIR on behalf of State again!
the accused regarding aforesaid incident,

3 After registration of FIR, CIO/ Inspector Ghazanfar Ali Bhuto started

investigation, On the samie day at 1930 hours, ho impect-:d the place of vardat

o 1 -

:: the poination of complainant, ASI Inayat Ali Channa, collected 25 empties
7.62 5 ;

N
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s of accused party which he sealed on the spot separately and prepargg
1

ch mashirnama in presence of mashirs PC Mohammad Khan and PC Abdul
s

Nabi and then recorded 161 Cr. P.C. statements of PWs/ palice officials. After
getting P.errniuﬁiﬂn fram S5F Jacobabad, he sent the recovered empties to FSL
Larkana and received such repert. CIO also got defused recovered grenade
shells through incharge BDOU Mehammad Ismail Gilal of Special Branch,

nd thereafter obtained consent / permission through S5P [acobabad

Larkana 8
Home Department Government of Sindh, Karachi for trial of accused

:::ﬂ Section 7 of Explosive Act. After completing all legal formalities, CIO
qubmitted final report/challan on 09.10.2023, before trial Court for
adjudication. After completion of investigation, the police have added sections
304, 353 & 34 PFC -sad with Section 4/5 Explosive Substance Act, 1908 read
with Section 6/7 of ATA, 1997 by showing accused Khawand Bux son of

Shaban Bohar in custody whereas accused Imam Din alias [moo s/o Bahar
Jagerari and Ali Khan s/ o Bangul Golo as absconders.

4 After taking cognizance of the offence, learned trial Court issued NBWs

against absconding accused but could not be executed and were returned

unserved by the process server/ASI Abduliah Mehammadani of P.5. Mola
Dad with endorsement that accused have shifted away to some unknown
place. Such statement of process server / ASI was recorded on oath vide
Ex.01, He produced his endorsement, statement of four lecal persons, copies
of eniries of rozmarncha and unexecuted NBW as Ex1/A to Ex. /], The
proceeding under Section 87 Cr. P.C. was also Initiated against absconding
accused and statement of same process server/ AS] Abdullah of P.S Mola Dad
was tecorded as Ex.2. He produced his endorsement, mashirnama of
publications regarding affixing process at different places, copies of
roznamcha entries and proceeding u/s 87 Cr. P.C. as Ex.2/A to Ex2/F. The
publications in national newspapers were made against absconding accused
as required under Section 19 Subsection (10) of Anti-Terrorism Act, 1957 and
kﬁpt on record as Ex.3 & Exd4: however, accused failed lo appear before the
hﬁl_mm' The reports u/s 88 Cr. P.C. against absconding accused were also
E:m::‘ Muﬁkhﬁarknr, Taluka Garhi Khairo and Tehsildar Osta

alochistan in which they stated that there is nd moveable /

T mony
i Property in the name of absconding accused. Such reports Were

kept on, ecord i

the'-'ﬂ.se:,f 3 Ex5 & Ex6. To avoid the proceedings to be lingered ° 1
k “Ppellant, case of absconding accused was kepton d t file il
o Paged ol 14
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rst OF suprender vide order dated 30,1120 EX.7. The -
Eupph‘ed ko appellant Khawand Bux /e i :!:E I-‘nl.in:u
Cath was taken by the Presiding Officer a5 I-'E'qUiﬂ_tdl C vide
Act 1997 vide Ex.9.

theirf &
pers were
ﬂnﬂ_Te:rrﬂﬁFm

45 16 of

4 formal charge was framed against accused / appellant e
Lk

3
hich he pleaded not guilty and claimed to be tried, 5
ﬂm-“r aurme tﬂh“m'mhp!ﬂﬂf

vide Ex.l
socused Was recorded at Ex.1 0/ A,

et gtien in order to prove ils case, cxamined PR.g

[
ainant, ASI Inayat Ali Channa at Ex 10, who produced attested copy of

comp
depamm mmﬂmfhﬂ =i
Ex. 10/B, copy of FIR as Ex.10/C, carbon copies of entries

try as Ex.10/ A, mashirnama of recovery and arrest of

anuﬂﬂd ik
e registration of FIR as Ex10/D & Ex.10/E. PW-2, PC Mohammad

Khan Jakhto, eye witness of the alleged incident and mashir of recovery, arrest
of accused, place of vardat and defusing of grenade shells, was examined at

produced mashirnama of place of vardat as Ex11/A and

Ex.11, who
g of grenade shells as Ex.11/B. PW-3 PC Saddam

mashirnama of defusin
Khonharo, who deposited emptes with F5L Larkana was examined

Hussain
pbabad as

at Ex12, who produced F.C. alongwith covering letter of S5F, Jac
ExI?/A. PW-4 WHC Manzoor Ahmed Soomro, wha kept the recovercd
property in mall khana of P.5., was examined at Ex13, who produced attested
phatocapy of entry of Register No.19 as Ex13/A. PW-5 AS Mohammad
Ismail Gilal, I/C BDU Larkana, who defused recovered grenade shells, was
sxarrined at Ex. 14, who produced technical report s Ex.14/A. PW-5
L0/ Inspector Ghazanfar Ali Bhutto was examined at Ex.13, who produced
attested carbon copy of entry regarding receiving of case papers for
investigation as Ex.15/ A, carbon copy of letter written to SSP Jacobabad for
sending BD team to check and defuse property 28 Ex.15/B, FSL report of
Larkang as Ex.15/C, attested photocopy entry of arrival of BD team at P as
Bu15/D, carbon copy of letter written to SSP, Jacobabad for obtaining
Permission from Home Department, Government of Sindh, for trial of accused
::;F;:mm Act as Ex15/E, copy of letter of S5 Iamhaha:r wn;t::'
partment, Government of Sindh, as Ex:15/F. coPY .

cop
i - trial of
netion { permission of Home Department, Government of sindh, f0¢
*ised \ndar : . don form and <0
Explosive Act at Ex.15/G, interrogation

iminal
oo capy
of accused Khawand Bux as Ex.15/H and Fx.15/1, carben P
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et writhen 10 Mikhtiarkar, Taluka Osta Mohammad Balodvisan for
providing Jotails of moveablef immerveable propertics of sbacanding, acouscd
S [ 15/), carbon copy of Tetter wenl b NADRA, [scobabad for blocking
LCNICs of dbsconding accused o ExiS/K  Thewalter, leamed AFG,
.Ppuﬂngfm (e State, closed side of prosecubion vide Staterment Ex. 16

7. I his siatement under Section 42 Cr PC vide Ex17, the appellant
denied the allegations of prosecution, dlaimed innocence and prayed for
justice, Accused further stated that he has falsely been implicated in the case
by the police. Per his plea, in facl, he 1022 arrested by SHO Abdul Qadic
Chandio two days prier fo segristration
gratification for his release and on his efueal. he managed his false encountet
with his subordinate staff namely, ASI Inayt Ali Channa and others and
foisted property upon him, which property was slso shown in unsealed
condition during press conference held by SHO Abdul Qadir Chandio.
Accused neither examined himself on oath u/s 340 (2) Cr. P.C., nor produced

of this case, who demanded izl

any witness in his defense.

5 Adter formulating the paints for determination, recording evidence of
the prosecution witnesses and hearing counsel for the parties, trial Court vide
impugned hﬂpﬂtmﬁﬂﬂdlﬁm&ﬁmpﬂm ag stated above,
umﬂeuncmﬂnmamdhgmudwkeptmmmﬂﬁleﬁﬂ&ﬁ:
arpest or appearing before the tral Court. Against the said judgment the
aﬂﬂﬂhﬁpr&mwm&ﬂlw@

9, We have heard the arguments a.dvanmibyleamedcnu_mdfnrthe
aﬁ)ﬂﬂ.ﬂta&mﬂhﬂlﬁﬂrﬂdﬁuﬂdﬂiﬂlﬂlﬁmmtﬁﬂmﬂl appearing for the
Suate and have perused the material available on the record.

10, TLeamed Counsel for the appellant submitted that the appellant was
:hrgadhrﬂwcﬁenmmdmﬁuﬁmﬁmm.MrFFCmdwithExﬂmﬁﬁ
& 6 of Explosive Act, 1908 and #/7 of Anti-Terrorism Act 1997 however,
during the trial the prosecution failed to establish its charge in terma of
Sections 324, 359, M, PPC readl with Bections 6/7, Anti-Terrarism Act, 1997
and the appellart was held guilty only for the affence under Sections 5 & b of
Explosive Act, 1908, He next submitted that same set of evidence of
prosecution witnesses was disbelieved to the extent of offences under ather
sections, while it was believed on second episode. While mﬂﬁ"ﬁ&\

N

1
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qubmission, the technical point raised by learned counsel, was; that the tria
B 5 ’ l
. Court did not bifurcate the case of appellant at the time of framing of charge

- According 1o him, the prosecution failed to establish its charge against the

| appellant, (herefore, the impugned judgment, being perverse, cannot be
malntﬂil'l-ﬁi- E:ﬂ:I'IEI!C]Ll'Eﬂu!l": he prayed that by allowing instant appeal, the
d of the charge. In support of his contentions, he

appellant may be acquitte
ted as Ramesh Kumar v. The State (2024 MLD

placed reliance oR the case repor
@ 608).

1. Leamed Additional P.G. opposed the appeal and supported the
impugned judgment, contending that the appellant was found guilty of
keeping in his possession the hand grenade shells and o malafide has been
brought against the prosecution, therefore, appeal merits 1o consideration and
is liable to be dismissed.

12 From perusal of the svidence of prosecution witnesses it seems that
there are certain material admissions made by the prosecution witnesses from

which certain legal flaws / lacunas aré surfaced in the investigation /
prosecution case, which put serious dents in the prosecution case.

13. Complainant A&l Inayat Ali Channa - his cross-examination, #HEF alin,

3 adnﬁﬂedthatatmeveryﬁrsrinmmheauwﬁwmﬂdpﬂmm&nma
distance of 60,70 paces and from same distance the culprits started firing

arty. He alse Ldrmitted that when accused persons opened firing
in police mobile, however, neither

upon police P
upan police officials,
any bullet hit to the vehicle, nor any

dmitted that Chan
Garhi khatro, thus, traffic used to ply

encountet and till completion of
no vehicle passed on said road.

they were still sitting
person from either side received any fire
shot injury. He further 2 d Shakh is located on the main road
leading towards Jacobabad, Rato Dera,
ad: however, he added that during
B0 minukes,

on said 1o
legal formalities which taok about
According to him, he fired 23 chots from his official SMG during encounter,
however, he showed his inability to give qumbers of shots fired by other
police afficials. He also admitted that T.3 Mola Dad Is situated in thickly

populated area, He deposed that he Jid nat remember as 1o whether 1LO-

maide any effort for assoclabing Pq.-b.rartem wl-;lle_p:gceeﬂhg'mm:ds place
of vardat, _ b LN
h -.iﬂé:'—“..‘!—...;.‘.:r-'—---,....__

1
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14, F.W. PC Mohammad Khan, claims to have scen the

and to be present alengwith complainant at the time of aﬂe;:t:ﬁm-itmm
slso having acted as mashir of arrest and recovery elc. Fle a.dnﬁl:::“h 4
ﬂuﬁ.ﬂ:ﬂmjﬂﬂﬁﬂﬂ that Chand Shakh is situated on the main road l:;[:ﬂ
Rato Dero-Garhi Khairo where traffic used to pl:

powards Jacobabad
accused persors from a distance of about

According o him, firstly they saw
60,/ 70 parces and the accused started straight firing upen palice party from the
nont from either side received any fire shot infury,

qame distance; however,
that he spent 25 rounds from

por any bullet hit to police vehicle. He deposed

| weapon; however, be could not say as to how many shots were

Investigating Officer did mot
on while proceeding 1o place

his officia
fired by other police staff, According to him, the
make any effort for associating any privale pers

of vardat.
Inspector F.W. Ghazanfar Alf in his

45, The Investigating Cificer namely,
ated at the distance of

mitted that some shops were situ
PS Mola Dad. A.:-rmdiﬂ\ﬂmhim.hﬂhial fa
iate private person ko act as mashir on the Wi¥ while going to place af
4o act as mashir; however he did not take any
He admitted that there was & road Jeading

tfie used to ply of said road. He
main road ot Chand Shakh

cmssaexanunatim ad
about 200,/ 300 paces from

Jardat but no ong Was ready
legal action against such persons.
Garhi Khairo and tra
incident had taken place on

bridge:
W, ASI Mehammad (smail, who was | neharge, Bomb Disposal Unit,
afused the grend his exmnh'mtim-ln-ch.itf

mﬂmmp:ﬁtﬂdﬂﬂﬂ

date on recelving fram S5 special Branch
explosive mﬂteﬂa]recﬂvgred in a crime BY police of
Jacobabad. In his ination he admitted that 1
srrival entry at PS Mala Dad.

- oo visible i

w P
Larkans, and had d

did nod keep D

The jinant as well & alleged ereTe :
’“'“ﬂf-PC:Emmﬁm-nmﬂw e dzﬁun@: ;.:fmrumn:ﬁ
&ntummudmade;uw@tﬁmfpmm Mgﬁﬁ:; S
“hm“ﬁ'mrﬂﬂﬂmmwpﬂumﬂﬂﬂ

| i
e

T
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pas They have also aclmltted Hht :
sustained any igury ae a result od u;::::‘,z :.:" paw HI oy |
the police mobdle. hmlvn.-lhllhndhyd'h*h:ﬁuh o |
1-mmnn\rlli.mrm ﬂrlurﬂimmﬂwﬁuﬂnﬁhﬂ |
ot 7100 m, mesnig ereby Ut here was sl s b e
ume of alleged inchlent [t 1 llmmlt'ﬂ'urﬂifﬂiﬂlhdr“nmﬂ
e accused and the police party was also very short Le. 80/70 paces

Despite such 2 sifuation, very strangely and unbelievably, nesther any

!:ﬂl-“ dﬂﬂlk l‘l.lll.l.ll'l"l-l .n:p H“ﬂ'.-

podice vehicle, In such circumstances. it wras a
F thus making; the alleged incaderdt el very douttiul and suspiaous.

relerence may be made to casé o WAZEER Vs THE
[Sindh (Hyderabad penchj.

18.  Inthis gonnection,
STATE, reported in 2020 P Cr. L ] Note 188

wherdn it was held as under:

w30, It is alse an admitted position {hirt even otheraise il was &
of imgffective [firing as movie af the police officials hus sustaimed
any injured at the hunids af sccused jrersnns, moT Ay fire shot hit e
the police mobilgfvehicle. In Hiris conmection roferenee may
the case of Nazint ©. AMuklitar Alomed i sCMR 538
arherein honourable Supreme C0
to accused whe had allegedly made ineffective firing.
held that High Cosrt ha justifiably and campetently
accwsed on The charge for the eSS on

o of cridemee pyisting on reconl”

fate and prroper it
9. Inanother case of Syed ALAM Vs, The Staie, reported in a3 YLR
1470 [5indh] 2 Division Bench of this Court held a3 under
circumetineces wihich

aly fhe inshant s we
sarrant reduerion af sentenees aeoarded Iy t for ¢
afaresaid gffences. For instance; there 15 admitteidly ieffective firing
and none of the J lroe ﬂ.:ﬂ.nnrd any
irjuury, evem 70 :
position oA 4 motorcycle 11 15
afficials, wio admittedly ere fuside the polie | bile
accused started firing, s0 thal it conld it %
denth ouhich i the anain

oy mmﬂ'y poirich ause their '
thei pay CAw
ggnd'lf;r vign 324, PP.CS uppreover, if has pot beetl mmmi
¢ driving the snntoreyele it wad
ed lie smotoroycle i
Iof F5L

tng dcwsed R 1w
fie upan the police parts
Alj Khirur, at the (i wodie the fnjured
hospital blood was P L

{0 MLD wolrent Fe cxanrined the [ufuried of the inj it
spas oozing from the fjuries "¢ lias been ailitted _W-;"ﬂ waz
Usnian All Khan, *It i eorrect {0 snggist that it i3 meakic fnt iy
staterient el o pur arrival af Pp.5. the AST prigar

anid recovery. " Tastly wred
not secured! sealed by the
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i  From perusal of rashirnamas

L'l.-il;l'Ent tl"li“! scth mﬂﬂh.i:n ara P:I'L:n:::'li:-;l FBCEVETY, it is
Mohamamd Khan and PC Abdul Mabi. HﬂidL;L;::;‘Etr e
in his cross-examination sdmitted, “Chand Shakh is hi':;“"l
main road Jeading towards Jacobabad, flato dero, Garhi kh ":
Traffic use 10 ply on said / road. During encounter no an
yehicle passed from road.... P.§ Mola dad is situated in thlckli*
populated area. 1 do nat remember whether LO made any
efforts for jesociating private person on the way proceeding

owards place of vardat.”

p.w. PC Ehan Mohammad also made

dmitted, "Some <hops are siti
ed to associate

similar admissions.

0.
abed at

7. Thel Inspector, (Ghazaniar

stance of about 200/300 paces from P5 Mola pad. I tri

<hie on the way whilt going to place of vardat but
1 did not initiate legal

Garhi

the di
private person 10 act as ma

they did not become TE3
prute:eding,p' against them..
Khairo. Traffic use to ply on that road.”

dy to act as maahir.

_There is road leading from Jacobabad fo

despite above, a8 to why police

anation has heen offered that
person was

7 Noexpl
oo of arpest and N0 private

officials were made mashirs of the m

qesociated as mashir-

is clear that the mandatory requirement a5
P.C. was not fulfilled. The purpos of
pcure the franspareney

jew of provisions of

ps and arrests are

Iy this viEw of the mattes, i
ion 103 Cr.
mashirs of the locality is to
at i v

3.
en-u.risaged under Sect

Needless to emphasize th

cials making searches, recover
particularly in these

ol the recovery process.

section 103 Cr. PG the offi
reasanably required to agsociate private persars, Mere

cases In which presence of private persons s admitted, 5o a8 &0 lend credence

to such actions, and to restare P

must not be lnst sight of indiserimina
efforts are ot enough merely i order to fulfill €

and genuine attempts should b made to associate privaie

incality.

tely and without exception. Only cursory

sual formality, ratlwer seriols
ashirs of the

the investigating

M. Superior Courts have ot appreciated such conduct 07

agency. In this connection, feference may be made K the
5
tate \'s, Bashir and others (PLD 1997 5

12 PTRTE . i !
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Vil byt s e o g
i
/

“Ax wgarsh abve srvemil silunission of AMe A M Aqil, v
- Aqil, o my by observed that
it has berns repvaiedly held thd the seguirements of s tion 100 Cr. P 0 ritmrly.

that hiw Mevibers of the public of e Tocality shandd be Aasdhis of the recomery

oo mialebereyf distkess iF s whonn Dy the prosecution St i S oiremstames af a
paf tcstar cone oF was mal possibde b hare P Mashirs frorn the pubibic =

A In e case of Sarmad AN V. The State reported In 2019 MLD 670,

relled upon by leamied counsel for the appellant, it was observed thel the place
L of imctdestl was thickly pepulated srea bul o idependent person from soid area was

ootlledd o aat as mashir of moovery and, therefore, it was held that the prosecution cise
st fferedd from lack of independent evidernee trgarding reoovwry of the ol

b Yet in another case reported as Yameen Kumbar Vs The State (PLD
1990 Karachl 275) this Court after disc ussing various case-laws on this point

helid as under:

"A perusal of the aforestated suthorities and a estena of judgments of
?IHMJIHLE]HCMWMMI-UEMWMEMHWW
that Section 103 Cr. P.C. is & be applied 1o recovery, search and arrest
miade during investigation of a crime. 1t has been termed as mandatory
but not absolute and its non-compliance in certain ciscumstances will
not render search and recovery illegal. However, where during
investigation of a crime recovery is made From any inhabited locality
compliance with section 103 must be made. It cannot be ignored or
o brushed aside on the whims and caprices of the Investigating Officer
l, except on well-founded grounds and in exceptional cases. i recovery
has been made in confravention of section 103, it is the duty of the
prosecution Lo explain it and give valid and reasonable explanation for
such digression. Recovery is an important piece of evidence which is
to be proved by disinterested. independent and respectable
wilnesses. Such wilnesses should be of the locality if the
circumstances of the came permil. Section 103 embodies rule of
prudence and justica. It is intended to eliminate and guard against
‘chicanery’ and ‘concoction’, b minimise manipelaton and Talse
implication. It is for these reasons that there is a consensus in the
Superior Courts that compliance with section 103 should not be
bypassed nor that its applicability be restricted 10 proceedings under
Chapter VIl only. The principles of section 100 have been applied and
Fmﬁpﬂdd.whginuuﬂﬂmmmmslmmhnguﬂﬂmtmh
regularity and force that any atbempt to restrict it to procoedings uraler
Chapter VIT only will unsetile the settbed law.

The provisions of Chapier VIl make it clear that they relate o the
search of any place bul it cannol be restrictid only to hiuse or a closed
place, it can be an open place, open area, & playground, feld or
garden from where recovery can be nude for which search is
conducied, Although In strict sense the provisions of section 1003 are
restricted 1o searches under Chapter VI of Cr. P.C. it has become a
practice to apply it to all recoveries made by the Police Officers while
investigating any crime. The rales of jusiice enunclated by section

o M
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103 arc so embedded in our eriminal, jurisprudence and so
universally accepied that in all eriminal cases bwo mashirs are
always cited fur recovery and reliance is placed on these wilnesses in
the ordinary course provided they are independent, respectable and
inhabitants of the locality, The residence of the mashirs becomes
relevant depending on the facts of the case, The emphasis should be on

;._-;lwu:tu'lnil:ﬂ.}'."

a7, In view of aforesaid factual and legal position, the prosecution has not

succeeded to prove in letter and spirit the arrest of the accused /appellant and

recovery ei.

I} Another note-worthy aspect of the case is; according to
prosecution case, at the time of alleged incident complainant ASI
Inayat Ali Channa was accompanied by P.C. Mohammad Khan
and P.C. Abdul Nabi, whereas police vehicle was being driver by
PC Moor Mohammad, meaning thereby PC Abdul Nabi and PC
Noor Mohammad were also the eye-witnesses of the alleged
incident and PC Abdul Nabi also acted as mashir of arrest and
recovery etc. However, both these police officials, particularly
FC Abdul Nabi, have not been examined and produced before
the trial Court although they being alleged eye wilnesses of the
incident, their evidence was very material and essential.

28, This is also injurious to the prosecution case as it is settled principle of
law that despite availability of essential witnesses, nen-examination of such
witnesses in the casé gives an inference that in case such witnesses had been
examined, they would not have supported the prosecution case, as envisaged
under Asticle 12%{g) of Qanoon-e-Shahadat Order, 1984,

20 In this connection, reference may be made to a decision of Honourable
Supreme Court given in the case of Abdul Ghani Vs, The State reported in
022 8 C M IRt X121, wherein a Full Bench of Honourable Supreme Court held

as under:

“Thereafter, according fo Noor Wilah Khan, 5.1 (PW-4) on
05.06,2001 ke seacd the sample parcels to the office of Chewmical
Examiner but according to the report of Chemical Examiner the
saniple parcels were delivered there by one Head Constable Mo, 25
an 10.06.2011 but the said Head Coxstable was mot produced by the
prosecution during the trial. The leanted state connsel could nol
explain ag to wly the said Heod Constable was not produced to
confirm the safe tranzmission of the sample pareels to the ﬂ!ﬂﬂ .ar
Chemical Examiner so an sduerse presumplion under Article 129(g)
af the Qanun-e-Shaliadat Order, 1984 can be drawn againsge that
pezson Hrat he s rot supporting e prosecution  cose. Non-
production of the said Head Constable No, 25 imlicates that gafe
transmission has alsa nol been established by the prosecution. It
has alrendy been leld by this Court in the cases of Aujad All o. The
State (2012 SCMRE 577, Ikramuellah and ofliers v, The State (2015

Fage 1Ll 18
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t that despite presence of matural witnesses on the spol they were not prroduced
in support of the occurrence an adverse inference wnder Article 1290g) of
Qannn=e-Shalmdat Order, could easily be drawn  that had they bern
examined, they would not have supported the prosecution version. In another
case reported as Molwammad Shafl vs. Tahirur Refiman (1972 SCMR 144) it
was held that large mumber of persons had gathered at the place of occurrence
but prosecution failing to produce single disinterested Witness in support of
tts case, thergfore no implicit relinnce could be placed on the coldence of

B it | Al Bhs [ g g

sCMB 1002, Tafnreor Klien aed awother v, The State wind aonother
(2016 SCMR 621), The State through Regional Direcior ANF .
prvaiier Bk bl aoeed otfiers (2008 SCMR 2039 qud Kholr-wl-Bashar v,
The State (2019 SCMR 0300 that (v a case contalning the abave
rm'iu.l'urﬂ'qf r‘l‘fﬂ'i‘ on flhe prarl df the j‘ﬂ'ﬂlﬂﬂ'ffﬂ'l.l; M eopruwol e held
weith any degree of ceetalndy thal e progecution bad sveeeedod in
eatablishing its case against on acevsed person beyomd the shadow
pJF MO

Prior to above decision, in the case of Bashir Alored affoes Maowe vs. The
grate reported in 1996 SCMR 308 it was held by Honorable Supreme Court

interested eye-witnesses.

a1,

V] The complainant in his evidence deposed, I spent 23
rounds fram my officials SMG during encounter with aceused
persons.” PW. Khan Mohammad also made exactly same
sctatement For the sake of argument, if the shots fired by only
these two police officials are counted, then it comes to be 50 shaots.
Although both these witnesses have also admitted, “I cannot give
numtbers of fires made by other police officials.”, however, even if
the shots fired by PC Abdul Nabi and PC Noor Mohammad are
ignored, even then the admitted Higure comes to 50 shots and if 25
empties of the fire-shots allegedly fired by accused persons and
secured from the spot are also counted, then the total figure would
come to 75, whereas the number of empties sent to the F5L was
only 50 i.e. 25 empties in each of the bwo parcels. This also creates

doubt in the prosecution stary.

V) Admittedly, the alleged recovery of grenade shells and the
crime empties was effected on D2E223 whereas the secured
empties were sent by the LO. through PC Saddam to FSL Larkana
an 07.2.2023 e after a delay of five days. Likewise, the grenade
shells were also got defused through AS] Mobammad lsmail on
20.8.202% Le. after 18 days of the recovery of such grenade shells,
No explanation has been furnished by the prosecution for such an
inardinate delay, which is also injurious to the prosecution case,

In a recent decision in the case of RAMESH KUMAR V5. THE STATE,

o B
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peporteal in 2024 MLD 608 [Sindh), a Division Bench of this Court has
claborately deall with similar case, It would be advantageous to reproduce
Fereundder relevant portiona from the sald judgment:

"1 We have come fo the conclusion that prosecution fus failed

to prove 18" case against the appellant for tie reasons thal SHO

hael failed to associale wilh him private persoms lo wiluess
recovery proceedings,”

Y explosive substance was sent o the expert after 03 days without
explaining the delay,”

“13.  As regards the evidence of the police officials Is concerned,
e doubl, evidence of the police offictals canmot be discarded
simply because they belong fo police force; however, where the fate
af the accused persons hinges upon the testimony of police officials
alone, it is necessary o find oni if there was any possibility of
securing imdependent persons at the time. In the present case, SHO
hod prior information, {t was nof difficull for him te call
independent persons but he deliberately avoided. No reliance can be
placed wpon the evidence of the police officinls withou! independent
correboration, which is lacking in this case, particularly, when
appellant/accused in his statoment recorded wnder Section 342,
CrlC. has claimed false implication (n this oase. In these
circumstances, epidence of the police officials without ndepeodent
corrobaration wwould e unsafe for malniaiving ihe comviction
Judicial approach las lo be caolions in dealimg with such

eridened, ..

32 The appellant has taken specific plea that SHO Abdul Qadir Chandio
had shown the case property viz. hand grenades at the time of press
coaference be conducted and at the time of his evidence, he was confronted
with certain photographs by the defense counsel which all the PWs had
admitted and recognized to be of SHO Abdul Qadir Chandio as well as
appellant; however, had denied to identify other persons and the property
propesly. The appellant had also taken such a plea in his evidence under
Section 342 CrP.C that though a copy of such press conference or the
photographs shown to the 'Ws at the time of their evidence before the trial
Court were not exhibited yet being part and parcel of the defense evidence,
the trial Court has not discussed it properly nor kept it in juxtaposition with
the prosecution case; hence, the specific plea put-forth by the defense was
discarded. By not keeping the defense version in juxtaposition with the
prosecution case, the trial Court has not appreciated the material placed
before it pr-npu:rlj.l which creates a lot of doubt into veracity of the prosecution
evidence and thus entitles the appellant to acquittal, more particularly when
the trial Court has disbelleved the evidence of same witnesses by acquitting
him from the charge of Sections 324, 353 & 34 PPC and has believed, the

o . -
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remaining portion of the evidence to the extent of alleged recovery of grenade
shells which cannot be said to be confidence Irspiring piece of evidence as the
alleged grenade shells were defused by the BDU experts after about 18 days.
“The trial Court while discarding specific defense plea, held and obeerved that
the matter of photographs was not produced or examined by the defense bul
e trial Court did not appreciate that the PWs had admitted and recognized
photographs of SHO as well as the appellant, Since the admission on the parl
B f prosecution was brought on record, therefore, by following mandatory plea
needs not to be discussed, the prosecution has admitted photographs o be of
appellant as well as SHO Abdul Qadir Chandio against whom the appellan!
had alleged that at the time of press conference he disclosed the photographs
1o media, was sufficient to believe that the property allegedly secured, was nol
sealed on spot and later it was managed to strengthen the rope of their false

Civhe.

43 The accumulative effect of above lacunas and defects in the
investigation / prosecution case is; that prosecution has not succeeded In
proving its case against the accused / appellant beyond shadow of reasonable
doubt which is requirernent of the law.

34, It ks well settled principle of law that the prosecution is bound under

™

the faw to prove ils case against the accused beyond any shadow of reasanable
doubk. Tt has also been held by the Superior Courts that conviction must be
based and Founded on unimpeachable evidence and certainty of guilt, and any
doubt arising in the prosecution case must be resolved in favour of the
accused, In the instant case prosecution does not scem to have proved the
allegations against the accusedfappellant by producing unimpeachable
evidence, thus deubts have been created in the prosecution version. In the
case reported as Wazir Mohammad V. The State (1992 5CMR 1134) it was
held by Honourable Supreme Court as under:

“Inu the crimerand trinf wrheres f8 s the duty of the presecution o proze (s cise
mgninst the accused I the ik, but po such duty is east wpon the accused,
T hias only to create doub! in the case of the prosecution.”

35.  In another case reported as Shamoon alias Shamma Vs, The State (1995
SCHR 1377) It was held by Honourable Supreme Court as under:

*mmmummwfh_éﬁlgﬁﬂthmmme
doubts frrespective of amy ples raised by tfie accused in fifs defenc.

Fogn 18 e 36
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Failure of prosecution fo prowe the case against fe acciused, enbities the
wecised o on noguitial,”

%%, MNeedless to emphasize the well settled principle of law that the accused
is entitled to be extended benefit of doubt as a matter of right and not as a

grace Or COncession. In present case, there are various admissions in the
evidence of the prosecution witesses which create doubts and put dents in
the prosecution case. Even an accused cannot be deprived of the concession of
the benefit of doubt merely because there is only one circumstance which
¢reates doubt in the prosecution story. In the case of Almed All and anether
Ve The Stafe repocted in 2023 SCMR 781, a Full Bench of Honourable
Supreme Court has held as under:

"12.  Even otherwise, it is well settled that for the purposes of
extending the benefit of doubl to an accused, it &8 not necessary that
there be multiple infirmilies in the prosecution case or several
circumstances creating doubt. A single or slightest doubt, i found
reasonable, in the prosecution case would be sufficient to entitle the
accused to its benefit, not as a matter of grace and concessien but asa
matter of right Reliance in this regard may be placed on the cases
reported as Tajamal Hussain v, The State (2022 SCMR 1567). Sajjad
Hussain v. The State (2022 SCMR 1540, Abdul Ghafoor v. The Stale
(2072 SCMR 1527 SC), Kashif Ali v. The State (2022 SCMR 1515),
Muhammad Ashraf v. The State (2022 5CMR 1326}, Khalid Mehmood
v. The State (2022 SCMR 1148), Muhammad Sami Ullah v. The State
{2022 SCMR 998), Bashir Muhammad Khan v, The Sale (2022 SCMR
986), The State v, Ahmed Omer Sheikh (2021 SCMR 873), Najal Ali
Shah v. The State (2021 SCMR 736), Muhammad Iraran v. The State
(2020 SCME B5T), Abdul Jabbar v, The Stale (ZN9 SCME 129, Mst,
Asia Bibi v, The State (PLD 2019 5C &4), Hashim Qasim v, The State
(2017 SCMR 986), Muhammad Mansha v. The State (2018 SCMR 772),
Muhammad Zaman v, The State (2014 S5CME 749 5C) Khalid
Mohmood v, The State (2011 SCMWE 664), Mubammad Akram v, The
State (2009 SCMR 230), Faheem Ahmed Farooqul v, The State (2008
SCMER, 1572), Ghulam Cadir v, The State (2008 SCMR 1221) and Tariq
Pervaiz v. The State (1995 SCMR 1345)."

37.  In the recent case of RAMESH KUMAR (supra), It was held:

“15. Meedless to mention thal wehile giving the benefit of dowbl o
an accused F fs mol pecessary et there should e pany
clrcnmstances creating doubt. If there is o circumstance which
ereates reasonable doubi fn a prsdent wimd alort e gudlf of the
aceused, then the acowsed woulid be entitled fo the berefit of such
doult, not as a4 martter of grace amd coucession, bat as @ watter of

right. It is bused o the maxim, "it is better that ten guilly persous
ritdlrer wricied ™,

Reliance in this behalf can be made upon the cases of Turiq Pervez
v, The State (1995 SCMR 1345), Ghulam Qadir and 2 others v The
State (2005 SCME 1211), Mnhwwd A.l_'rﬂm*:!ﬂ. Ilﬁl'i;ﬁhh [‘a‘.ﬂﬂ-
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a8 For the foregoing reasons, by a short order dated 01.01.2025, instant
criminal appeal was allowed and the conviction and sentence awarded to the
appellant vide impugned judgment dated 18.4.2024 passed by learned Special
Judge, Anti-Terrorism Court, Shikarpur, in Special Case Nodd/202% re-The
State v. Khawand Bux & others, based on Crime No.60,/2023 of 5 Mouladad,
District Jacobabad, were set aside to the extent of appellant Khawand Bux
Shaikh only. Consequently, the appellant Khaward Bux Shaikh was acquitted
- of the charge. The appellant was in custody, therefore, he was ordered to be
| :eﬁasesl-fnrm“&th, if not required to be detained in any other case. The case of
 absconding accused Imam Din @ lmoo son of Bahar Jagirani and Ali Khan son
-wa Gﬂiﬂmﬂdéﬂ'ﬂtﬂmﬂnuﬂdmmt iile, as ordered in the

impugned judgment.
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