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Present:

Mr. Justice Mohammad Karim Khan Agha
Justice Mrs. Kausar Sultana Hussain.

CRIMINAL ACQUITTAL AppEAL NO.410 OF 2019

TUDGMENT

RIM KHAN AGHA The appellant has assailed

v
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the impugned judgment dated 15.06.2019 passed by learned Additional

Sessions JudgeJ/Model Criminal Trial Court, Thatta in Sessions Case

No.213 of 2015; whereby the respondents were acquitted under Section

265-H(1) Cr.P.C.

2. The brief facts of the prosecution case as narrated in the FIR are that

on 21.02.2015, complainant Qasim S/o Abdul Ghaffar alongwith his

brothers Muhammad Salim Magsi, Muhammad Hashim Magsi and his

father Abdul Ghaffar aged about 50 years came to Bhudo Talpur City for

purchasing articles and after purchasing the articles, they were going back

to their village when at about 08:00 pm (night time) they reached at

Kachia (Band) Pinyari Barrage in the Kacha Patri where thev saw through
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the torch light that three unknown persons were standing there out of

whom two persons were having hatchet in their hands and one person

having T,T. Pistol in his hand. When they reached near them, the person

holtling hatchet caused hatchet blows to his father Abdul Ghaffar with

intention to kill him upon upper portion of the left ear below the temporal

region ancl another unknown person by hatchet gave a straight blow on

same place on temporal region, where he fell down and third unknown

person made straight fire from his T.T. pistol which hit at the back head of

his father, who became unconscious and later on expired. The culprits ran

away towards side land and in the meantime, all accused persons ran

away towards Dargah laffar Shah thereafter they came towards the clead

body and gave the information about the incident to Abdul Jabbar

through phone, who gave information to police of Bhudo Talpur and

thereafter police came and took necessary action. Hence, the instant FIR.

3. After usual investigation, all the accused were charge sheeted and

then sent up for trial after being supplied copies under receipt. On

21,.09.2015, a formal charge was framed against all accused persons to

which the accused pleaded not guilty and claimed trial.

4. The prosecution in order to prove its case examined 09 witnesses

and exhibited various documents and other items. The statements of the

accused were recorded under Section 342 Cr.P.C in which they denied the

allegations of the prosecution and have taken the ptea that they are

innocent and have falsely been implicated in this case by the complainant.

5. After appreciating the evidence on record the trial court acquitted

the accused persons (herein respondents) through the impugned

judgment. Hence, the appellant has filed this appeal against acquittal.

6. Learned counsel for the appellant has contended that the

impugned judgment is a result of non-reading and misreading of

evidence, failure to apply the relevant law and in particular ignored the

fact that three eye witnesses had positively identified the accused persons

as the persons who committed the crime and as such the appeal against

acquittal should be allowed.

7. On the other hand, learned counsel for the respondents as well as

learned DPG has supported the impugned iudgment and have stated that
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it suffers from no legal infirmity and that the accused/ respondents were

rightly acquitted by being extended the benefit of the doubt by the trial
court and as such the appeal should be dismissed.

8. We have heard the learned counsel for the parties, considered the

evidence on record and have gone through the impugned judgment.

9. Through the impugned iudgment the accused/ respondents have

mainly been acquitted on account of the findings at paragraphs 1g to 20 in
the impugnerl jurlgment which are set out as untler for ease of reference;

"Tle Laru ruas set in motion by information to police abottt tla
incident by PW Abdul labbar ulrcreafter SIP Umaid AIi proceeded
to the place of incident in his company to carry out legal
formalities inclutling remoztal of the dead body, collection of bliod
stnined earth and an empty bullet casing t'rom the place of incident.
It is hor.oeaer, pertinerrt to mention that neither he nor P.W,
Abdul Jabbar speak a single zt;ord of aoailability of the
complainant or PWs Saleem and Muhammad Hashim at the
place of inciilent. In the nemo for inspection of dead body and
inquest report, PW Abdul labbar and his resl brother Tnique Aziz
nre cited as uitnesses. Similarly in tla medico legal certificate
tlrcir nnmes nre mentioned ns identifers of tla dend body. The
incident took place on 21.02.2015, but the FIR was lodged on
26.02.2075. Although nofle of the accuseil is named in the
FIR to enable them to claim benefit of such delay but it
raises a seious gtestion as to ushat prcuented the
complainant frofi getting a case registereil uhen he claims
to be present u:ith the ileceaseil at the time it took place, As
has been mentioned abooe neithet any o/ the witnesses aoho
immediately proceedeil to the place o/ incident nor does any
document prepared by the I.O. shotos presence of either the
complainant or any of the u,)itflesses there. Thus, seious
doubt crept in uhen the complainant lodged FIR after fioe
days of the incident claiming that he and his brothet PWs
Muhammad Hashim and Muhammail Saleem roere with the
tleceased ushen he utas attacked anil killed.

19. The complainant and PWs Muhamnrud Hashim and Saleem
nre renl sons of tlrc tlecenserl. Surprisingly, none of them
receil)ed any kind o/ injury whatsoeoer in the incident. The
only explanation they offer is that they iliil not retaliate out
of fear and ran to saae themseloes. The number o/ alleged
assailants usas three anil only one of them utas armeil with
a pistol. The ileceased hail only one firearm injury and the
only empty found at the place oI incidet t suggests that,
only a shot fired by the culprits and it zoas not a case of
indisciminate firing so as to compelleil the complainant
and his brothers PWs Saleem and Hashifl run for shelter.
The response of the complainant anil the alleged eye
toitnesses is not in accordance uith the natural course of
eaents hozrt real sons would rcspond uthen their father is
attacked. None of tlrcnt claims tlnt tfuir clothes got blood stains
et,en nfter tla culpits left and they came to see the dend body. The
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eaidence shous that the complainant and his brothers pWs
Saleem Hashim haae been rcsiding at Shah Lati/ Tou:n near
Bhains Colony within the limits of Distict Malir, Karachi
and they had no occasion to accompany their deceaseil
father uho after iliztorcing his lirst u:ift, mother of the
complainant and PWs Hashim and Muhammad Saleem, hail
been residing at Budho Talpur with Mst. Rakhsana and her
children, Ercn on tle dtposition sheets of complainant and pWs
Mulummad Saleem snd Hashim, their sdd.ress mentioned is that
of Bltains Colony Cunte, Slnh Latif Tozon, Malir, Karchi. In oiew
of the position as iliscussed abooe, it appearc that the
complaint and the u;itnesses concocteil a cock and bull story
of their presence at tlrc time of inciilent.

20. One of tlt tllegations according to the case of proseadion is
that accused ALi Naruaz tonnted to marry accused Mst. Rukhsana
and both of them consirleing the tleceased a hurdle caused his
denth. TJure is no ezidence ruhatsoerer to establish any
conspirncy betuven the tuuo. Tltere is no aid.ence either to shoip
that they lnd nny kind of illicit or el,en any moral and. acceptable
relationship betrueen theru. Thus the motiae as Ial as accused
Mst. Rukhsana anil Ali Nazpaz are concerned could not be
establisheil. The prosecution coulil not iustify joining of
accused fuman as to tohy he zoould join hands with accased
Mst. Rukhsana and Qadir Bux. Both accused are rcal
brothers of inter se and the prosecution has misenbly faileit
to shozo any motiae for their inaolaement in the cofimission
oJ cime. Admitted.ly Mst. Rukhsana is step mother of the
complninnnt nnd botlr PWs Muhammad Hashim and Saleem nlso
cnrry on business, It therefore does not appeal to a prudent
mind that iJ the complainant and the alleged eye wibresses
in /act witnesseil the incident why they weie unable to
itlentifu anil pinpoint the culprits inuolaed in the incident.
There are a number of contradictions, anomalies and
weakness in the case of prosecution as far as different stages
of_ inuestigation, preparation of mashirnamas and recouery
of cime zl.)eapons are concerned, After more than tu)o
months of the incident, accused eadir Bux u)as seet all o/
sudden by the complainant and one of the pWs and
iilentified as one oJ the culpits intsokted. As lar as his
aruest is concenred, there is a major contrudiction therein,
Recouery mashir Shabir Ahmed DiscLosed that the police informed
ltin and the complainant tlut accused. eadir Bux toas auailabLe
nnd he requested them to join him to proceed nntl arrest him,
tpherens the complnintnt claims that it rpas he zoho informed thc
police about his nz,ailnbility. This also shotos that the anest,
recoaery and other phases of inaestigation were
manipulated to entangle the accased. Therefore the
mateial aztailable raises serious doubts about the truth of
Prosecution story arrd none else but the accuseil are entitled
to bene/it of doubt. ln Tharo (supra), conttiction and sentence
uas set nside obsenting thnt right of incident u,as dnrk and
ifuntifcntion of assnilants tpas marle in the light of torch, but torch
utas neither produced before Police nor u,as it secured by police
from _eye<oitness uho allegedly ruas carrying snme at ttu time of
incident. ln Majeed alias Majeedi and others (9yp1@, tle accused
trns acquitted on tlu ground thltt the accused had not been

/
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any, rehance can be placed on il. In the 5161 statements of the eye

wrLnesses thev also glve no hulia ot the accused and as such the

ldentlfrcatron of the accused rs tn doubt especially as already noted it was

a nigl.rttrme rncident and in our vrew the identification of the accused

cannot be safely rehed upon to lead to the conviction of the accused. We

har"'e also gone through the evrdence whrch shows that there are

numerous contradrchons by the PW's; that no motive has been estabhshed

bv the prosecution for the respondents to murder the deceased and in our

vrew,the story of the prosecution rs slmply not bellevable in that it does

not appeal to logrc, reason or common sense that two sons would run

away when their lather was shot and krlled in front of them by one

targeted bullet and allow the accused to escape from the scene without

attempturg to even chase them

11. Even otherr /ise tt ls settled law that ;udgment of acquittal should

not be tnterJected unless findings are perverse, arbtrary, foolish, artrfrcral,

speculative and ndrculous as held by the Honorable Supreme Court in the

case of The State v. Abdul Khaliq and others (PLD 2011 Supreme Court

55.1). Moreover, the scope of rnterference ln appeal against acquittal ls

narrolr. and Lmrted because ln an acquittal the presumptron of the

rnnocence rs signrficantlv adderl to the cardlnal rule of crrminal

lurrsprudence as the accused shall be presumed to be lnnocent until

proved gurltv. In other words, the presumption of innocence is doubled

.rs held by the Honourable Supreme Court of Pakrstan rn the above

referrecl juclgment The relevant para rs reproduced hereunder:-

"1,6. \Ne have heard this case at a consrderable length
stretchlng on quite a number of dates, and wlth the able

asslstance of the learned counsel for the partles, have

thoroughlv scanned everl, materral piece of evidence
avarlable on the record; an exerclse primarily necessitated

with relerence to the convictron appeal, and also to ascertain

tf the conclusions of the Courts below are agalnst the

cvrdence on the record and/or rn vrolation of the law. ln any

event, before embarkrng upon scrutiny of the various pleas of
law and fact rarsed from both the srdes, it may be mentioned
that both the learned counsel agreed that the criteria of
interference in the judgment against acquittal is not the
same, as against cases involving a conviction. In thrs behalf,
rt shall be relevant to mention that the following precedents

provrde a fair, settled and consistent view of the superior

I
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Courts about the rules which should be followed in such
cases; the dicta are. . . .. . .. ..

From the ratio of all the above pronouncements and those
cited by the learned counsel for the parties, it can be
deduced that the scope of interference in appeal against
acquittal is most narrow and limited, because in an
acquittal the presumption of innocence is significantly
added to the cardinal rule of criminal jurisprudence, that
an accused shall be presumed to be innocent is doubled.
The courts shall be very slow in interfering with such an
acquittal judgment, unless it is shown to be perverse,
passed in gross violation of law, suffering from the errors
of grave misreading or non-reading of the evidence; such
iudgments should not be lightly interfered and heavy
burden lies on the prosecution to rebut the presumption of
innocence which the accused has earned and attained on
account of his acquittal. It has been categorically held in a
plethora of judgments that interference in a judgment of
acquittal is rare and the prosecution must show that there
are glaring errors of law and fact committed by the Court in
arriving at the decision, which would result into grave
miscarriage ol justice; the acquittal iudgment is
perfunctory or wholly artificial or a shocking conclusion
has been drawn. Moreoaer, in numbet of itictums of this
Court, it has been categoically laid doutn that such
iudgment shoulil not be interjected until the finilings are
pen)erse, arbittary, foolish, arti/icial, speculatiae and
rtdiculous (Emphasis supplied). The Court of appeal
should not interfere simply for the reason that on the re-
appraisal of the evidence a different conclueion could
possibly be arrived at, the factual conclusions should not
be upset, except when palpably perverse, suffering from
serious and material factual infirmities. It is averred in The
State v. Muhammad Sharif (1995 SCMR 635) and
Muhammad Ijaz Ahmad v. Raja Fahim Afzal and 2 others
(1998 SCMR 1281) that the Supreme Court being the final
forum would be chary and hesitant to interfere in the
findings of the Courts below. It is, therefore, expedient and
imperative that the above criteria and the guidelines should
be followed in deciding these appeals." (bold and italics
added)

72. Having gone through the evidence and the impugned judgment we

find that there has been no misreading or non reading of the evidence and

that such evitlence has been appreciated by the leamed trial court in its
proper perspective, that the impugned .ludgment is based on sound

reasons and there is no question of the findings inL the impugned,

t
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Judgment being perverse, arbiftary, foolish, artificial, speculative and

ridrculous for the reasons mentioned earlier by us.

1? As such for the above reasons we frnd there is no merit ln the

rnstant appeal agarnst acqulttal, The Acquittal recorded by trial court rn

favour of the accused/ respondents rs based upon sound reasons, which

requrres no interference at all. As such, the appeal against acquittal is

drsmrssed

1-1. The appeal stands drsposed of in the above terms
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