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THE HIGH COURT OF SIND}-I AT KARACI II

Spl. Crl. Anti-Terrorism Jail Appeal No.65 of 2014.

Spl. Crl. Anti-Terrorism Jail Appeal No.66 of 2014.

Spl. Crl. Anti-Terrorism Jail Appeal No.67 of 2014.

Spl. Crl. Anti-Terrorism Jail Appeal No.68 of 2014.

I)r'e se nl:

LIr. lastice NIo Itanutuul Korim Klurtt Atht
,\1r. Iustice Zulli ar Ali Sa ! t,

l

Appellants:

For Statc

Date of hearing:
Date of Jutlgment:

1. Abdul Sattar S/o. Gulbar Khan
through Mr. Mubashir Bhutta, Advocate .

2. Syetl Tavyab Ali Shah S/o, Asghar Ali througlr
Mr. Moula Bux Bhutto, Advocate.

3. Gulsher alias Manzoor S/o. Allah Bux through
Mr. Imdad Ali, At ,ocatt'.

Through Mr. Muharnmatl Iqbal Awatr, I)t'put1
Prosecutor General.

09.04.2020.
23.04.2020.

J.

TUDGMENT

MOHAMMAD KARIM KHAN AGHA, I:- Accusecl Abtlrrl sattal S,/Lr

Gulbar Khan, Syed Tayyab Ali Shah S/o. Asghar Ali and Gulsher alias Manzoor

S/o. Allah Bux were tried by learned ludge, Anti-Terrorism Court No.V, Karachi

in Special Case No. B-7O9 /2009 arisingoutof Crime No.18-l/2008 Ul s. 365-i\/ 3+

PPC r / w Section 7 of ATA, '1,997 registered at P.S.

Zaman Town, Karachi, Special Case No.B-111/2008 arising out o[ Crimt'

No.99/2008 U/s. 353 PPC r/w section 7 of ATA, 1997, Special Casc No. U-

172/2008 arising out of Crime No.100/2008 U/s. 13-D of Arms Ordinance ancl

Special Case No.B-113/2008 arising out of Crin.rc No.101/2008 U/s. 13-D ot

Anns Ordinance, registered at P.S. AVCC Mubina Ton,n, Karachi vi,.le juclgnrcnt

dated 25.07.2014 the appellants were convicted and sentenced as unrler:-

(a) The three accused Abdul Sattar, Syed Tavvab Ali Shah ancl Gulsher
alias Manzoor were convicted u/ s 7(e) of AT A 1997 and st'ntr'nct'rl for
Life Imprisonment.

(b) Accused Abdul Sattar and Syed Tayyab Ali Shah were also convictecl
u/ s.'1.3-D of Arms Ordinance and sentencecl to untiergo Il.l. for st vt rr
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years and fine of Rs.50,000/- each and in case of tlefault in p.rlltrr'rrt ()l

fine they were orderecl to undergo further S.[. for sir rnonth

All the sentences were tlirected to run concurrentlv anri lx'nt'fit of
section 382-8 Cr.PC was also extended to the accused,

2. Being aggrieved ancl dissatisfiecl bl' the juclgrncnt 1rass('d br lt'arttcd

Judge, Anti-Terrorism Court No.V, Karachi, the afort'sairl appl'a15 11;11' [,1'1'11

preferred by the appellants against their convictions.

3. The brief facts of the prosecution case are that on 2.1.05.2(X)tl or.rc

Muhammad Rafiq son of Abdul Ghaffar resident of J-1 Area Korangi Karachi

reported at P.S. Zaman Town that on 23.5.2008 he alongwith his son Muhanrtrall

Adnan proceeded from their house on Motorcycle No.KBM-5977 fol their

Poultry Farm situated at Plot No.4, opp. Graveyard Chakra Coth Korangi No.1

Karachi. At about 3:15 p.m. when they reached near their Farm, thel- founci one

grey coloured car standing wherein five persons were prescnt. [i(]ur w'crc in

plain clothes while one was in police uniform. One amongst tlrrr.t.t w'.ts holrlinll

pistol and one Kalashnikov. They pulled his son Adnan from the motorcycle anll

made him sit in their car. When the complainant tried to resist they threr,r, somt'

thing in his eyes and asked the complainant to come to the policL. station.ln(l

then went away. The complainant then approacheci 15 Zaman Tol,i'n ancl ['5

Ibrahim Hyderi but he could not find any clue of his son and he loclgecl tht Fll(

No.184/2008 at P.S. Zaman Town u/s. 365/34 PI'C on 24.5.2008.

4. The investigation was assigned to ASI Fateh Muhammad who inspccterl

the place of incident and the complainant in his further statement rliscloseel that

he had received telephone call at his landline phone No.5030687 trorr Ct.ll

No.03438330368 and the caller had demanded Rs. Two Crore ransom for relc.rst'

of his son. On such statement section 365-,4 was inserted and investigation was

lransferred to SIP Fayaz Qadri. The kidnappers were continuouslv irr cont.rct

with the complainant on his phone and on 31.05.200i3 the brothers ol'

complainant Muhammad lmran, Muhammacl Ashraf and his father Al.lclul

Ghaffar paid Rs.13,00,000/- to three kidnappers at National Highwav I{oacl,

Jamshoro More Hyderabad and then at 10:00 p.m. kidnappers left kitlnapec at

Murtaza Chowrangi Korangi Inclustrial Area, Karaclri. On 25.0(:t.2(l0lt thL,

investigation was assigned to Choudhry Manzoor of AVCC.I
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6. After completion of the Investigation the I.O. sulrrnittecl charge .rg.rirrst tlrt,

accused persons and read over the same to the abol'e namecl three accust'tl

persons to which they pleaded not guilty and claimed trial oi the case.

7. ln order to prove its case, the prosecution examinetl 14 u,itnc.sscs antl

exhibited numerous documents ancl other items anrl thereafter the siric ol tht'

prosecution was closed. The statements of the accuse.l persons were rtcorclt'cl

u/s 342 CI.P.C ancl accused Tayyab and Abdul Sattar also recorclecl tht'ir

evidence under oath and called 2 witnesses each in support of their rlefense cast,

which in essence was false implication. Accused Culsher clid not exarrirrt,

himself o( oath or call any defense witness in support of his clefense case u hich

also was false implication.

8. Learned judge, Anti-Terrorism Court No.V, Karachi after hearing the

learned counsel for the parties antl assessment of evidence available on recortl,

vide the impugned iudgmerrt dated 25.07.201;1, convictetl antl st ntt'nctrl tht'

appellants as stated above, hence these appeals have been filed bv thc appt'llants

against their convictions.

10. Numerous efforts had been made to serve the conrplainant hor'r,evt,r hc

failed to put in an appearance and since the appellants hacl bcen in jail ior oi,er

10 years we were of the view that it would not meet the ends of iustice not to

Proceed with this appeal simply because the complainant was absence es1-rcciallv

I
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5. Accused Tayyab and Abdul Sattar were arrested by AVCC itr Critrtt

No.99l2008 u/s 353/324 PPC, Crime No.100/2008 and 101/2008 u/s. l3-l) r,r

Arms Ordinance who during interrogation disclosed their involvement ilr the

kidnapping. Their one companion was HC Gulsher alias Manzoor son of Allah

Bux who was found involved in this crime ancl was alreadv confined in Larkana

]ail from where he was brought before an identification pararle w'hert' hc u'as

identified by the abductee and witnesses lmran and Muhammatl Ashraf on

08.11.2008 before Judicial Magistrate-XI East Karachi.

9. The facts of the case as well as evidence produced before the. trial court

find an elaborate mention in the judgment datecl 25.07.201-1 passetl bv tlrt.
concerned trial court and, therefore, the same may not be reproducet{ here so as

to avoid duplication and unnecessary repetition.
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as we could be assisted by learned DPG who did rentler his valuablo "tssisLlt.tr't'

in this case

11. After the reading out of the evidence and the impugned iudgment learnetl

counsel for the appellants candidly conceded that the prosecution hatl prrrvt'tl

beyond a reasonable doubt that this was a case of kitlnapping u/s 365 I)PC bv

the appellants but that there was no evidence whatsoever that tl.re appc'llarrts hatl

made any kidnapping for ransom and as such the appellants shoulti onlt bo

convicted and sentenced for an offense u/s 365 PPC anil not 5.365 n [)l)C nn(l

that it was not a case which fell within the purview of the ATA. r\ppt'llalrts

Abdul Sattar and Syed Tayyab Ali Shah also tlid not contest their couvictitttrs

under S.13 (d) of the Arms Ordinance 1965. In support of their cont('ntions ther'

placed reliance on Orangzaib V The State (2018 SCMR 391) and Shahid alias

Kaloo V The State (2009 SCMR 558).

12. Learned DPG conceded that the prosecution had failed t() pr'ove the

ransom element of the case but hacl proved bevotrd a reasonable rloubt that this

was a case of kidnapping u/s 365 i'PC and he had no objection 1., thg' 61)11f ic[iorr

and sentences being modified accordingly, When confronted by thc court tho

DPG was also of the view that this case ditl not fall witlrin thc }-ru^'it'n' .t tl.tt'

ATA. The DPG however submitted that the prosecution [racl pro"'etl its c.rst'

beyond a reasonable doubt against appellants Abdul Sattar ancl Syed Tayvab AIi

Shah under S.13 (d) of the Arms Ordinance 1965.

13, Having gone through the evidence on record we are oi the view that thc

prosecution has proved its case against the appellants beyond a reasonable eJotr[,t

in respect of the offense u/s 365 PPC through the evidence of the complainant,

PW 3 Muhammad Rafique, PW 4 Muhammecl Aclnan (the abcluctee), P\'V 5

Muhammed Ashraf ancl PW 6 Muhammed Imran who were eve n'itnesst's u'htr

correctly identified the appellants as abducting the abductee and thc evirlence of

other PW's and the appellants taking the police to where they held the abrluctt'e

in captivity which place the police did not know of earlier. Appellants Abdul

Sattar and Syed Tayyab Ali Shah were also arrested with unlicenccrl iire anrs.

With regard to the evidence that the appellants had kiclnappecl the cornplair-rarrt'r

son for ransom we find that the prosecution has not been able kr prove tlris

aspect of its case beyond a reasonable doubt in that there is no evitfu'rrct, tlrat tlrt'

/
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mobile and SIM which was recoveretl from the appellants at the tinre of tht'ir

arrest linked the appellants to the CDR data and ransom calls to the coml'tlainant

as the SIM was in the name of Akther Javaid and not the appellants who was nttt

even exarnined as a PW and no voice recordings for the ransom tlertanci u'ert'

exhibited. That there is no eviclence that any ransom amount wits t'r't'r

withdrawn from any bank or gathered from any other sourcc and l1() r.tlrs()ll1

amount was recovered from any of the appellants. The abductee was returncll

home unharmed and it may also be observed that the appellants have alrt'aelv

spent over 10 years in jail. Thus, in respect of the ransom asPect of the cnst'tht'

appellants are entitled to the benefit of the doubt. With regarcl to the conviction

of appellants Abdul Sattar and Syed Tayyab Ali Shah untler S.13 (d) of tht' Arms

Ordinance 1965 since an unlicensed weapon was recoverecl frottt each oi thcttr at

the time of their arrest we fincl that the prosecution has proved tlris offt'nst'

against both appellants Abdul Sattar and Syecl I'avvab Ali Shah l-x-r'otrtl a

reasonable doubt.

1.4. We are of the view that this case does not fall within the pun'iew o[ tht'

ATA since according to the evidence there was no design, object or intent ttr

cause terror and thus the provisions of the ATA will not apply. Evcn othcru'isl'

simple kidnapping under 5,365 PPC is not an offensc' which falls rt,ithin th('

purview of the ATA.

15. Thus, based on our reassessmcnt of tl're evitlence on rL'cor(l arrrl r.r'hilst

taking into consideration the above cited case lan', tlre argumt.nts ol tht'

appellants, and the no objection given by the DPC to the ap;:ellants ouly beirrg

convicted under 5.365 PPC and appellants Abdul Sattar and Syed T'av1,atr Ali

Shah being convicted under S.13 (cl) of the Arms Ordinance 1965 we hertbv br

exercising our judicial discretion under 5.423 Cr.PC rnotlify the convicti(),rs .rt)(i

sentences of the appeliants as under:

"All the appellants stancl convicted U/s. 365/34/ I'l'C antl

all the appellants are sentenced to under go RI for 7l't'ars

and all the appellants are orderetl to pay compellsatiort rrl

Rs.100,000 to the complainant failing n,hich if arrv appellant

is in default he shalI undergo S] for a furtlrer tr months.,
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Appellants Abdut Sattar and Syec{ Tayyah Ali Shah both st.rnLl

convicted u/s 13(d) Arms Ordinance 1965 for ke'eping in thcir

possession unlicensed firearms and are each sentencetl to R I for 7

years and to each pay a fine o{ Rs.50,000/- failing which if arrl'

appellant is in tlefault of payment that appellant shall furthe r suftcr'

S.l for six months more".

There is no conviction uncler the ATA antl as sucll all thc .rpp1-11.11115

shall be entitled to all remissions permissible under the lau'antl the

sentences handecl down to each of the appe'llatrts shall rurr

concurrently and each of the appellants shall have the ltnc'lit of

S.382-8 Cr.PC.

'16. The appeals stand dismissed except as modified above
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