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IN THE HIGHCOURT OF SINDH, KARACHI

Presutt:

Mr. lustlcc Mohanmad Kariru Khat Agha

Mr. fustlcc Arslnil Hussaifl KlBn,

CRIMINAL APPEAL NO.431 OY 2022

Appellant: Muhammad Rehan S/o. Muhammad
Zaman, through Mr. Waseem Zalat,
Advocate.

Respondent: The State through Mr, Muhammad
Iqbal Awan, Additional Prosecutor
General Sindh.
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Date of hearing:

Date of Announcement:

79,72.2022.
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TUDGMENT

N{OHAMMA-D KARIM KHAN AGIIA, Ir The appellant Muhammad Rehan

S/o. Muhammad Zaman has preferred this appeal against the iudgment dated

09.05.2022 passed by the Ist Additional Sessions Judge/Model Criminal Trial

Court (MCTC-I)/SpeciaI Court (CNSI), Karachi Central, in Special Case

No.1124 of 2021 arising out oI Crime No.812 of 2021 tJ/s. O 9(b) of Control oI

Narcotic Substarce Act,7997 registered at P.S. Liaquatabad, Karachi whereby

the appellant was convicted under Section 265-H(ii), Cr.P.C. for the aloresaid

offence, and sentenced to suffer R.I. for 05 years along with fine of Rs.100,000/-.

In failure to pay the fine lre was ordered to suffer S.I. for one month more.

Benefit of section 382-8 Cr.P,C. was also extended to the aPPellant.

?. Thc facts in short of the proseculion case are that on 03.10.2021 at about

1130 hours. SIP Ahmcd Nawaz of police station Liaquatabad, Karachi, has

arrested accused Muhammad Rehon s/o. Muhammad Zaman and recovered

tcn sachcts of chars which on weighing became 130 Srams as per digital scale

and cash amount oI Rs.150/- only from Nadi Kinara uncler Teen Hatti Bridge,

Liaquatabad. Karachi, under memo and loclged the instant FIR against the

accused.
I
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3' After completion of investigation LO' submitted charge sheet against the

arrested appcllant accused Muhammad Rehan to which he pleaded not Suilry

and claimed trial.

4. The prosecution in or.der to prove its case cxamined 04 witnesses and

exhibited various documents and other items. The appellant in his section 342

Cr.PC statement claimed false implication by the police however he did not
give evidence on oath or call any DW in support of his defence case.

5. After hearing the parties and appreciating the evidence on record the

trial court convicted the appellant and sentenced him as set out earlier in this

judgment, hence, the appellant has filed this appeal against his conviction.

5. The facts of the case as well as evidence produced before the trial court

find an elaborate mention in the impugned judgment passed by the kial court

and. therefore, the same may not be reproduced here so as to avoid duplication

and umecessary repetition.

7. Learned counsel for the appellant has contended that the appellant is

imocent and has been falsely implicated in this case by the police in order to

show their efficiency; that the rnrcotics were foisted on the appellant; that there

are material contradictions in the evidence of the PW's which renders there

evidence unreliable; that there was no independent mashir to the arrest and

recovery of the narcotics in violation of 5.103 Cr.PC; that the prosecution failed

to prove safe custody of the narcotics and that for any or all of the above

reasoru the appellant be acquitted of the charge by being extended the benefit

of the doubt.

8. On the other lrand learned APG appearing on behalf o( the State has

fully supportcd the impugned judgment. In particular, he has contended that

the evidence of the prosecution witnesses who made the arrest and recovery

could be safely relied upon; that the appellant had been caught red handed ancl

the recovery was made from his personi that the prosecution had proven sale

custody of the narcotics which resulted in a positive chemical reporq that the

appellant was a habitual offender as reflected in the charge and as such the

prosecution had proved its case beyond a reasonable doubt against the

appellant and the appeal be dismissed.
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9. Wc lrnve hcard Lhc nrgumonts of the lcarned counsel for the parties, gone

through thc cutirc cvltlcnce which has bccn rcad out by the learncd counsel for

thc nppcllnnt, thc lmpu6nccl judgmcnt wlth thclr ablc asslstance and have

consitlcrcd thc rclcvatrt )nw lnc)utllng thc caso law clted at the bar.

10, Aftcr our rcnssossmcnt of the cvldencc wc flnd that the prosecution has

provr{ its casc bcyoucl n rcasonablc doubt ngainst the appellant for the

follolviug rcasotrs:-

{

(a) Thc FIR was lodged with promptitude giving no time for
corrcoction and the 5.161 CI.PC statements of thc witnesses who
gave evidence werc recorded promPtly which were not

iignificantly improved upon by any PW at the time oI giving

evidcnce,

(b) That the arrest and recovery was made on th-e sPot by the

police and the appellant was caught red handed with the

narcotirs on his person. No enmity has been suggested against

any police offiaial by the accused whose evidence fully
.oiroborates each other in all material resPects as well as the

prosecution case. It is well settled by now that the evidence oI a

policc witness is as reliable as any orher witness Provided that

iro enmitv exists betlveen them and the accused and in this case

the appeliants rvere unable to Prove through evidence any such

"runitv. 
ffrus rve believe ihe police evidence which is

corroborativc in all material respects and rely on the same

Reliance h tlds rcsPect is placed on the case of Mushtaq

Ahmad v The State (ZOZO sCVn +ZC; where it was held by the

Supreme Court iI nlaterial Part as under at para 3;

"Prosecution use is hinged t Pon lhe stntenrcnls of
Aamir Masood, fg eW-2) and Abid Hussnin,

336-C (PW-3); being oficinls of the Republic, they

do not seem to haw an nxe to grintl agnitst the

peliliontr, inlerccpted nt n pttblic place duing
'rottlitrc 

scnrch Co rnbnnd, cottsilerable in
qunfllily, cnn ot bc possibly loisled lo fnbicnle n

inke chirpt, llnl too, tt,ithout nny nppnrent renson;

ioltib lriruishitrg euidtncc. bollr lfte llilrresses

ruminid lhrortgl,oltl cotlsisll l and conf'dence

hrspiring nnd ns srrch cntt be telied upon uithout a

denu r."

(c) That thcrc arc no material contradictions in the evidence of

tho PW's and cxhibits and it is well settled by now that minor
conhadictions which do not cllect the materiality of the

evidence can be ignored, In this respect reliance is placed on the

case oI Zakir Khan v state (1995 SCMR 1793).

(d) That most of tl.re relevant police enfries have been exhibited
including those relating to departure, arrival and safe custody
of the narcoiic and mashirnama of arrest and recovery which

I
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was prepared on the spot which all suPPort/coffoborate the

Prosecution case,

(o) The narcotics wcrc scdlod at thc time of recovery and kept in
tlre malkhana for which the pcrson who recovered the narcotics
was exnmincd, thc pcrson who deposited the narcotics in the
m{lkhana was cxamincd/ the head of the malkhana where the
narcotics wcrc kcpt was examincd, the person who took the
narcotics to thc chcmlcal cxamlner one day later was examined
ancl all thc rclcvnnt malkhana entries have been exhibited and
thus safc custo<ly of the narcotics has been proven from the time
it was recovered until the tlme it was sent to the chemical
exanriner, Even no suggestion of tampering with the narcotics
rvas made by the appellant during cross examination,

(f) The chemical report proved to be positive and all relevant
protocols wcre followed.

(g) That although no independent mashir was associated with
the arrest and recovery of the appellants and th€ narcotics this is
not surprising because people are reluctant to be involved in
cases concerning narcotic dealers. Even otherwlse, S.103 Cr.P.C
is excluded for offenses falling under the Confol of Narcotic
Substances Act 1997 by vktue of Section 25 oJ that Act, In this
respect reliance is placed on the case of Muhammad Hanif V
The State (2003 scMR 1234.

(h) That the appellant is a habitual offender. This was
mentioned in the charge. The relevant CRO and iudgment ofl
conviction was exhib;ted and the aPPellant in his 5.342 Cr'PC
statemert admitted his conviction in another similar case Ior
which he was granted probation and then whilst on probation
cornmitted this ollence which fully justilied the sentence

handed own to him in thi-s ca5e.

(i) That in dealing with narcotics cases the courts are supposed

to adopt a dynamic approach and not acquit the accused on

technicalities. In this respect reliance is placed on the case o[
Ghualm Qadir V The State (PLD 2006 SC 61) which held as

under at Para 8 P.66.

"We ara nol ngrcenble ruilh lhe conlention of tlv
Icnrncrl cotnscl bccnuse lnct re nins thfit "PoPPy

Flotuers" rucrc louwt lying on llrc roof of tlrc aelticle

lhcre/orc, the lichniulity, ultich is being pointed ott
by tha lenrnad counleL wottltl not be sufrcient to

ncquil hittr. In n illttou to it ltr sdtllke cases

Co rts arc salPoserl to ittslose o/ the nattcr toith
rlynnntc fllProficlt, lustend oJ ncquittiug the drug
paitdlcrs ott lccl ntlcfil lt lcs, as lt hfis bceu lrchl in
(L993 S1MR 785) ond (PLD 1996 SC 305'). (bold
addcd)

This position was reiterale d in the following terms in the

case of Faisal Shahzad v, The State (2022 SCMR 905):,
)
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"9, This Court hns timc nnd ngnin lwlcl thnt tlte nendce of
dnrgs is irrcrcnsing dny by dny lo uorious rcnsons. It is

rre ry riislrcnrft'rrir ry lo obserut lhll ewry lay lhere nre

runly ,?porls of drug peddlus lscing caugltl tuilh lnrgs'
Tlris' rrrr:irom ii gt.rrrt llmn! lo n peact:rtil socicty nnr{ is

nlltctitrg ttnry lit'cs ,:slxcinlly lfu yottttgslcrs, therelora,

inunarliitr skJ,s nrr rtry rul lo bc lnkcn lo cutb lhcse

ru'litriotrs nclit itias. Tha proueds ol nnrcolies nrc largcly

rriilizt.l rrt turli-skttt' / tcrrorisl ncliuilies, tul ch lhis

rntrnlry is fncing since decnrles. Whcn tlrc prosccrttlon ls

nblc tL utloac its 
"nt" 

ott tts snllcnt /cnturcs lhcn fitt-

,r"""rrrr'r, tcclnicnlitles slrould not bc allotac to

Itan4,c, iltc uffy purPosc oJ thc lato on thc subJcct'

Thc'close nunlyZls ol tlrc wholc prosecutlon etldence

i.c. thc rccoaeTy oJ hugc quantity o/ narcolics, tlrc

Irnnucttittc of 
-tlti 

occuterrcc in broail dayligltt'

,"1,'nrnti'ir ihc snnrptcs Jron cach pnckct iu a

,,irr"ribri ,rnnuar arid sentling then to the Chenical

Lxnnt;r"r, rcport o! the Chetical Etaniner snd the

statetrrcrts of tlie ptosecrttio'r witflesses t'uhc't

eualuatci corriointly leaaes no root't to co' e to 4

tliffercnt conchtsion tlnn ulnt has brun aniued at by

ttii lenrneil eourts belozu." (bold added)

(i) No doubt it is for the Prosecution to Prove its case against the

J.crs"d beyrnd a reasonable doubt but we have also

considered iho ,l"f".,t" case which in essence as Per the

aopellant is false implication simplicitor by the police. However

n'o'enmity has bcen suggested against any police official to
sussest ihat he had any reason to falsely implicate the

up[Itlunt. The appellant did not Sive evidence on oath and did

noi call any DW in support oI his defence case and thus we

disbelieve ihe defence case as an after thought in the face of

trustworthy, reliable and confidence inspiring prosecution

evidence.

71. Thus, for tlre reasons discussed above, we Iind that the prosecution has

proved its casc bcyond a rcasouable doubt against the appellant, the iurpugned

judgment is uphcld and the nppeal is tiismisscd.

1l Tl-re appcal is disposod of in thc above ternrs,
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