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UD ME

vlohammad Karim Khan Agha, f' Appellants Mohammad Rahim Sawati,

vluhammad Imran Sawati, Ahmed Khan @ Ahmed Ali @ Papu Shah

Gshmiri, Muhammad Amiad Hussain Khan and Ayaz Ali @ Sawati were

:harge sheeted to face their trial in Special Case No.23(vii) of 2020 (Old Special

iase No.17 ot 2076) arising out of FIR No.104 of 2013 under section

\02/207/202/7Og/34PPC, y'w section 11-N /71-V(ii),7 of ATA 1997 registered

rt IlS Pirabad, Karachi. Appeliants were convicted vide impugned iudgment

fated 77.72.2027 passed by the learned ludge, Anti-Terrorism Court No'VIl'

Karachi (Central) whereby the accused Persons were convicted and sentenced

m under:-
t
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,) Accused Muhammad Raheem Sawati s/o Syed Habib, Ayaz Ali alias

Sawati s/o Muhammad Shteeo Muhammad Amfad Hussain Khan

s/o Muhammad Jameel Khan, Ahmed Khan alias Ahmed AIi @ Papu

Shah Kashmiri s/o Abdul Baqi convicted for the offence punishable

under Section 7(1)(a) of ATA,'1997 r/w Section 21'-1 of AIA 7997

sentenced them to suffer R.l. for life and to pay fine of Rs.2,00,000/-

(Two Lacs) each in case of default they shall sufler S I. for six months

each.

Accused Muhammad Raheem Sawati s/o Syed Habib, Ayaz Ali alias

Sawati s/o Muhammad Shireen, Muhammad Amjad Hussain Khan

s/o Muhammad Jameel Khan, Ahmed Khan alias Ahmed Ali @ Papu

Shah Kashmiri s/o Abdul Baqi convicted for the offence punishable

under Section 302 PPC r/w section 109/34 PPC and sentenced them to

suffer R.I. for life and to pay fine of Rs.1,00,000/- (One Lac) each in

case of default they shall suffer S'I. for six months each.

ii)

iii) Accused Ayaz AIi alias Sawati s/o Muhammad Shireen, Muhammad

Amjad Hussain Khan s/o Muhammad Jameel Khan, Ahmed Khan

alias Ahmed Ali @ Papu Shah Kashmiri s/o Abdul Baqi and

Muhammad Imran Sawati s/o Muhammad Raheem Sawati convicted

for the offence punishable under Section 201 PPC and sentenced them

to suffer R.I. for seven years and to pay fine of Rs.50,000/- (FifW

Thousand) each in case of default they shall sulfer S I' for six months

each.

I

i") Accused Ayaz Ali alias Sawati s/o Muhammad Shireen, Muhammad

Amjad Hussain Khan s/o Muhammad Jameel Khan, Ahmed Khan

alias Ahmed Ati @ Papu Shah Kashmiri s/o Abdul Baqi and

Muhammad Imran Sawati s/o Muhammad Raheem Sawati convicted

for the offence punishable under Section 202 PPC and sentenced them

to suffer R.I. for six months and to Pay fine of Rs 25,000/- (Twentl''

Five Thousand) each in case of default they shall sulfer S.l, for three

months each.

AII the sentences were ordered to run concurrently and benefit of

Section 382-8 were also extended to all the accused persons, Fine

amounts, if recovered, was ordered to be paid to the legal heirs of the

deceased u/s.544 Cr.P.C.

2. The brief facts of the case are that comPlainant Wali Dad s/o Abdul

Rehman recorded his statement u/s.154 Cr.P.C. on 13.03.2013 at about 2115

hours before SIP Zakriya Korejo of PS Peerabad. averring therein that he is

employed as a driver at Orangi Pilot Proiect (OPP) since last 20 years,

lperforming his duty with Director Ms. Perveen Rehman d/o Mutiur-

Rehman. On 13.03.2013, he was driving Ms. Parveen Rehman, Director OPP in

car bearing No.AKT-278 Honda City to her home from her office situated near

Qasba Curve and when he reached at Pakhutn Market in front of the main

road Manghopir he slowed down the car due to a speed breaker when all of a

sudden two unknown persol$ on a motorcycle having unknown registration,
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number appeared from left side of the car and initiated indiscriminate firing at

Ms. Perveen Rehman, sitting on the rear seat of car. As a result of the firing

she received firearm iniuries antl as such he brought her to Abbasi Shahee''l

Hospital in the said car, where Doctor cleclared that Ms. Perveen Rel.rman hacl

succumbed to her iniuries.

3. After registration of FIR, investigation was entrusted to SIP

Raia Ulfat Hussairl who visited the place of incident, prepared such

memo and sketch of place of incident, collected two empties of 9mm pistol'

recorded statements of PWs u/s 161 Cr'P.C. On 15,03 2013 the recoveted

empties from the spot and vehicle of deceased were sent to FSL for

examination and report. The forensic expert Rana Hassan Javed insPected the

vehicle of deceased lady Mst. Parveen Rehman and secured two Sikkas from

the diggay of the said car and handed over the same to SIP Raia Ulfat who

).epared such memo and received such report. During the investigation one

Qari Bilal was murdered during encountel with police and case/crime

No.86/2013 atd,87/2073, U/s: 353,324,34 PPC r/w section 7 ATA,1997 and

13-D Arms Ordinance were registered against him at I'S Manghopir and his

superior officer directed to him to send both empties to FSL for matching with

the alleged recovered weapon from Qari Bilal in the above said crime- Ht'

dispatchetl weaPons and empties to FSL, received the rePort on 19'03'2013'

recorded the statement of complainant of crime No: 85/2013 namelv Asif

Hussain and also enquired from LO. Ameer Gondal' Later on the car bearing

No: AKT-278 was handed over to rePresentative of OPP after obtaining thc

receipt. He tried his level best to arrest the accused, but could not succeect

therefore he submitted his report in "A" class. Latel on the complainant palty

approached the Hort'ble Supreme Court of Pakistan. Islamabad through C P

No: 50,/2013 for re-investigation of the case and DIG West was rlirected to re-

investigate the case, the investigation was assigned to SIO/Pl Fareed-ud-Din,

who also appeared before the Hon'ble Supreme Court of Pakistan at

Islamabad, with his superior officer and Honjble supreme Court of Pakistarr,

I Islamabacl deputed the Hon'ble District & Sessions fudge West for enquiry

and report. On 05.05.2014 Hor{ble Supreme court of Pakistan, lslamabatl

directed the Provincial Government to constitute a JIT to Ptobe the matter'

DIG Sultan Khawaja was the head of flT and members of JIT suspected the

involvement of one Bilal @ Tensiory who was in jail custody in another case'

PI Fareed-ud-Din obtained NOC from the concerned Court
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and custody of above named UTP from the jail, prepared imaginary

mashirnama of arrest of accused Bilal @ Tension. During investigation no

concrete evidence carne on record against him. therefore, he was released u/s

497 (ii) Cr.P.C on 20.09.2014' During investigation he received spy in{ormation

that accused Ahmed Ali @ Papo Kashmiri is involved in this case He went to

Mansehra (KPK), wherefrom he arrested the accused on 19'03'2015 from his

house at about 0020 hours under the mashimama in presence of mashirs'

During interrogation accused Ahmed Ali @ Papu Kashmiri recorded that Prior

to 15 days of murder of Ms. Parveen Rehman (deceased), he was present in

the house of Raheem Sawati, as they both belong to ANB where Shuldacl,

brother in law of accused Raheem Sawati were present, to whom accused

Raheem Sawati asked that Ms. Parveen Rehman created problems and

hindrance to him; therefore, she may be disposed-off. later on the son of

Raheem Sawati namely Muhammad Imran was arrested on 01.08 2015 by the

Pirabad Police u/s 54 Cr.P.C. He arrived at I€ Pirabad, arested him antl

prepared imaginary mashirnama of arrest of accused in the irlstant case.

During interrogation accused lmran Sawati disclosed that his father has gone

somewhere else and talked with him over internet. He also wrote letter to SSP

(CTD) regarding the inlormation to be obtained from the concerned

department whether accused Raheem Sawati went out of the country or was

in Pakistan. He received the reply from the FIA Islamabad, which had no

travel record oI accused Raheem Sawati leaving aboard. He added section 201

and 202 PPC in this crime and challan was submitted against both accuse!'l

namely Ahmed Ali alias Papu Kashmiri and Muhammad Imran Sawati

showing the remaining accused as absconders in column No'lI'

4. Accused Raheem Sawati was arrested on 20 05 2016 in FIR

Nos.114, 175,776 of 2016 of P.S Manghopir, U/s: 353, 324,34 PPC, 415

Explosive Substance Act and 23 (1) (a) of SAA, 2013 and was rearrested in the

instant case by SIP Raia Ulfat of IIS Pirabad under memo when Inspector

Fareeduddin was on leave' It came to his knowledge after refurn from leave

that accused Raheem Sawati has confessed his guilt before SSP t/s:21'-H

ATA, 1997 produced by Inspector Naveed Ali Shah. On 24.70 '2017 he receivetl

the information from InsPector Jameel of IrS Orangi, that he has arrested the

accused Muhammad Amjad Khan in crime No: 310/2017 and371/2077,U/s:

4/5 Explosive Substance Act anci B (r) (a) of SAA, 2013 oI I'S Manghopir'

who admitted before Inspector Jameel that he is involved in the instant crime'
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He then went to IlS SITE-A, where accused was confined, wherein he was re-

arrested after interrogation under memo' On 77 '722077 accused Ayaz Sawati

was arrested by the Pirabad Police in crime No'153/2072 u/s' 302/34 PPC HT'

wasinformedbythePirabadPolice,hewenttheleandarrestedtheaccuseLl

alter interrogation in the instant case. He obtained the Photos of tlie car of

deceased Mst. Parveen Rehman, CDR record of deceased Mst Parveen

Rehman and after completion of legal formalities on 22'01 2018 submitteci

challan before worthy Administrative Judge, ATCs, Hon'ble High Court of

Sindh, Karachi against all the five accused named above'

5. After arrest of absconding accused Muhammad Raheem Swati charge

was framed against the accused Muhammad Rahim S/o' Syed Habib' (2)

Muhammad Imran Sawati s/o. Muhammad Rahim Sawati and (3) Ahmed

Khan @ Ahmed Ali @ Papu Shah Kashmiri S/o' Abdul Baqi to which they

pleaded not guilty and claimed to be tried. ThereaJter on 24'10'2017 the

absconding accused Muhammad Amiad Hussain Khan was arrested and

amended charge was framed against accused Muhammad Rahim Sawati S/o'

Syed Habib, (2) Muhammad Imran Sawati s/o. Muhammad Rahim Sawati (3)

Ahmed Khan @ Ahmed Ali @ Papu Shah Kashmiri S/o' Abdul Baqi' (1)

Muhammad Amjad Hussain Khan S/o. Muhammad ]ameel Khan and (5)

Ayaz Ali @ Sawati S/o. Muhammad Shireen to which they pleaded not guilty

and claimed to be Eied.

5. The prosecution in order to prove its case examined 25 witnesses and

exhibited various documents and other items' The statements of accused were

recorded under Section 342 Cr'P.C in which they denied the allegations

leveled against them and claimed false implication by the police' They gave

evidence under oath and called two DW's in support of their defence case'

7. Alter hearing the parties and appreciating the evidence on record, the

trial court convicted the aPPellants and sentenced them as set out eadier in

this judgmen! hence, the aPPellants have filed these appeals agairst their

convictions.

8. The facts of the case as well as evidence produced before the kial court

find an elaborate mention in the impugned iudgment dated 16'10'2021 passed.
t

I

r
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by the trial cout and, therefore, the same may not be reproduced here so as to

avoid duplication and unnecessary repetition.

9. Leamed counsel for the apPellants have contended that the appellants

are completely innocent and have been falsely implicated in this case by the

police as this was a high profile murder case and they wanted to show their

efficiency to the media and the Supreme Court who had taken notice of the

investigatiorg there was no eye witness to the murder; that there was no last

seen evidence in respect of the murder; that it is a case of circumstantial

evidence; that as Per the amended charge as per the case of the prosecution

the person who murdered Ms Perveen Rehman was Shuldad who was a

notorious target killer who was let off at the time of submitting the final

challon and as such the appellants are only aiders and abettors at best; that the

recovered empties at the crime scene and sikka's from the car are not

connected to any of the appellants as no weaPon was recovered from any of

the appellants at the time of their arrest; that no motive was asserted in the

FIR and no motive was proven at trial; that the recorded TV interview of Ms

Perveen Rehman was inadmissible in evidence and could not be relied upon;

that the reports of the JIT's are inadmissible in evidence and the trial court

erred by placing reliance on them in order to convict the appellants; that this

case did not attract the provisions of the ATA and as such appellant Raheem

Sawati's alleged confession under Section 21 (H) ATA was inadmissible; that

appellant Raheem Sawati had disowned his conlession before the SSP; that

even otherwise appellant Raheem Sawati was an aider and abettor so his

statement was of no use against any other of the appellants who were also

aiders and abettors; that their was no other corroborative/supportive

evidence in resPect of appellant's Rehman Sawati's conJession which could

implicate either himself or any other appellant and as such for any or all of the

above reasons the appellants be acquitted of the charge by being extended the

benefit of the doubt. In support of their contentiors, they placed reliance on

the cases of Ghulam Hussain v The State (PLD 2020 SC 61). Ali Gohar v The

State (PLD 2O2O { 42n, Muhammad Rafique v The State (PLD 2018 SC 178),

Mehram Ali v Federation of Pakistan (PLD 1998 SC 1445), Aftab Ahmad v

The State (2m4 MLD 1337), Arif Nawaz Khan v The State (PLD 1991 Federal

Shariat Cowt 53), Bhuboni Sahu v TheKind (PLD 1949 Privy Council 90),

Rahimullah Jan v Kashif and another (PLD 2008 SC 298), Abdul Mateen v
t

l.
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Sahib Khan (PLD 2006 SC 538), Ibrahim v The State (2009 SCMR 40f' Saiiad

Hussain v The State (2021 MLD 153), Intekhab Ahmad Abbasi V The State

(2018 SCMR 495), Muhammad Rafique v The State (2010 SCMR 385)' Adnan

Hussain v The State (2018 YLR 1412), Province of Punjab through Secretary

Punjab Public Prosecution DePartment v Muhammad Rafique (PLD 2018 SC

178), Hayatullah v The State (2018 SCMR 2092), Muhammad Pervez v The

State (2007 SCMR 570), Muhammad Akram v The State (2009 SCMR

230),Mehram Ali v Federation of Pakistan (PLD 1998 SC 1445), Abdul

Mateen v Sahib Khan (PLD 2006 SC 538), Nadeem Hussain v The State (2019

SCMR 1290), Saddam v The State (2019 MLD 1034), Khalid Javed v The State

(2003 SCMR 1419), Faqir Ullah v Khalil uz Zaman (7/)9 SCMR 2203)'

Muhammad Shahrukh v The State (2021 P Cr'L J 1826). Khuda Bux v The

Crown (1969 SCMR 390), Muhammad Pervez v The State (2007 SCMR 670)'

Muhammad Idress v The State (2021 SCMR 612), Muhammad Ahmad

(Mahmood Ahmed) v The State (2010 SCMR 660), Muhammad Arshad v The

State (PLD 2011 SC 350), Syed Muhammad Ahmed v The State (PLD 2005 SC

316). Khan Mir v. Amal Sherin alias Kamal (1989 SCMR 1984, Rahimullah

fan v Kashif (PLD 2008 SC 298), Saijan Solangi v The State (2019 SCMR 872)'

Muhammad ]amshaid v The State (2016 SCMR 1019) and Lal Khan v The

State (2006 SCMR 1846).

10. On the othet hand ieamed APG and leamed counsel for the legal heirs

of the deceased contended that the case fell under the purview of the ATA as

the deceased wa$ an eminent social worker and her murder was designed to

create terror in the locality and that the appellants had never challenged the

jurisdiction of the ATC to try the case before the hearing of these appeals; that

the conlession of Raheem Sawati was legally admissible under Section 21 (H)

ATA which implicated all the appellants in the murder of Parveen Rehman;

that the other appellants had also confessed their involvement before the

police; that the deceased in an interview recorded for the TV in 2011 had

named one of the appellants (Raheem Sawati) as threatening her; that the JIT

reports implicated the appellants; that the fact that all the appellants had

abronded implicated them in the murder and that based on the evidence on

record when taken in its totality the prosecution had proved its case beyond a

reasonable doubt against the aPPellants and as such all the appeals of the

appellants should be dismissed excePt the appellants convictions under S 201

t

F

t
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and 202 PPC which were not proven. In support of their contcntions' thev

placed reliance on the cases of Sikandar Ali Lashari v The State (SBLR 2020

Sindh981),NadeemHugsainvTheState(2019SCMR1290),AliRazaalias

PetetvTheState(2019SCMR1982),MqreedvTheState(PLD2002Karachi

530), Naveed Hussain v The State (2011 P' Cr' L J 389), Waris Khan v The

State (2004 MLD 1982). Akhtar v The State (2020 SCMR 2020)' Sajid

Mehmood v The State (2022 SCMR 1882), Ishtiaq Ahmed Mirza and 2 others

v. Federation of Pakistan and others (PLD 2019 Supreme Court 675), Nasir

Khan and otherg v. The State (2005 P. CI.LJ 1), Zahira Habibullah H Sheikh

and another v. State of Gujarat and others (2004) 4 Supteme Court Cases

158), Salehon and another v, The State (1971 SCMR 260), Fazal Elahi and

others v. Crown (PLD 1952 lahore 388), Mojiya Ratna Bhil v' State (AIR 1961

Madhya Pradesh 10 (V 48 C 8), Gul Baz v. The State (2009 YLR 933), Nadeem

Hussain v. The State (2019 SCMR 1290), Atta'ur'Rehman and others v' The

State (2020 P Cr.LJ Note 94), Mobashat Ahmad v. The State (2009 CMR 1133)'

Mushtaq and otherg v. The State (2012 SCMR 109), Gul Wali Khan v' The

State (2003 P CI.LJ 7264), Manjeet Singh v' The State (PLD 2006 Supreme

Court 30), falal Ahmed and another v. The State (2020 P CI'LJ Note 99),

Shankaria v. State of Rajasthan (AIR 1978 Supreme court 1248), The State

through A.G, NWFP Peshawar v. Waqar Ahmad (1992 SCMR 950), S' Nalaya

v. The State (2004) 2 GLR 500), Mehruban Shah v' The State (2014 P Cr'll

1036), Muhammad Wajid v. The State (2022 YLR 7569'), Aziz Khan and

another v. The State (2020 YLR Note 137), Ram Bihari Yadav v' State of Bihar

and others (AIR 1998 Supreme Court 1850), Paras Yadav and others v' State

of Bihar (AIR 1999 Supreme Court 614), Mst Roheeda v' Khan Bahadur and

another (1992 SCMR 1036), Zahir Shah v. Ayaz Ali (Deceased) through

Brother and another (2020 P Cr'LJ 387), Yasir and 2 others v' Raqaiz Khan

and another (2011 MLD 1214), Maqbool Ahmed v' The State (1992 SCMR

2279), ltllat Ditta and another v' The State (1999 YLR 418 Lahore), Molvi

Muhammad Yaqoob and others v. Hanif-ur'Rehman and another (PLD 2010

Peshawar 48), Zubair v. The State and anothet (2004 P. Cr.LJ 82), Usmanullah

v, Sharafta Khan and others (2016 P CrU 1558), an unreported iudgment in

the case of Avtar Sindh and another v. State of U'T' Chandigarh datetl

n.02.2015, Azeem Khan and another v. Muiahid Khan and others (2016

SCMR 274), The State v. Abdul Ghafoor Khan Niazi and another (2000 P

G.LJ 7), Muhammad Jibran Nasir v The State (PLD 2018 SC 351), uruePorted

iudgment of Supreme Court in Const. Petition No'50 of 2013 (re: Human
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11. We have heard the arguments of the leamed counsel for the appellants'

leamed Additional Frosecutor General Sindh and learned counsel for the legal

heirs of the deceased and gone through the entire evidence which has been

read out by the leamed counsel for the appellants, and the impugned

judgment with their able assistance and have consideled the relevant laws

including the case law cited at the bar.

12. Based on our reassessment of the evidence of the PW's especially the

medical evidence and other medical reports, recovery of empties at the crime

scene we find that the prosecution has proved beyond a reasonable doubt that

Ms Parveen Rehman (the deceased) was shot and murdered by firearm on

13.03.2013 at about 1930 hours at main Manghopir Road Speed breaker near

Pakhtun market Karachi whilst havelling in a Honda civic car regishation

No.AKT-278 whilst being driven from her office to her home' This fact has not

been disputed by any of the parties to the case.

13. What is in dispute is whether the prosecution has proved beyond a

reasonable doubt whether any of the appellants played any role in the murder

of the deceased as per the charge.

74. The amended charge which was framed against the appellants on

19.03.2018 in resPect of the murder of the deceased in material part reads as

under;

"That duing the month of February, 2013, you accused Raluem Satoati tpith

your compinions namely Ayaz Sawati, Amiail Afidi and some other

unknown culpits in prei"nci of Ahmeil Ali alias Papu Shah Kashmii,
manageil a plan to commit the murilet ol (OPP) Director Ml Parueen

Rehian, you Raheem Sauati also maile commitment zoith yout
companiois that after her mutiler you zoill pay the 

-h1[ty 
a'floutlt to

your companions, iher"by prrsuant to such Plafl on 73.03,2073 at about

igeO noirt at fiaifi Manghopit Road Speeil Breaket near Pakhtun

Market, your companion Shuldait (being brother ht lau-of--you accused

Muhammail Raheem Sawati) a notoious Target Killer on yout

instigation anil abetment along with an unknown ctlPrtt atriaed there,

Page lO of 38
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on a bike anil caused firing uPon the Director ol @PP) Ms' Parveet

Rahman whilc she wai o, he, wy back to tlu house frou offce in a car

beaing registration No.AKT-278, dw n such fiing she succtmbed to injunes

and tiok ier last breath. Thus, theteby, you haae committeil an of/ence

punishable Ws.31L/1\gfta PPC, rohich is punishable by 7(d 11'N/11'
'V(ii) 

of Anti-Terroisn Act u)ithin the iutisiliction oJ this Courf'

t

15. That from the charge it is aPParent that none of the accused have been

charged with actually murdering the deceased. Appellant Shuldad (who was

named in the challon but was let of$ has been accused with others of carrying

out the murder on motor cycles. The appeliants have been accused of

planning, instigating and in effect abetting the murder and as such it is

tangible and reliable evidence of this nature which the prosecution has to lead

in order to Prove the charge even if through only unbroken links in a chain of

circumstantial evidence connecting the dead body of the deceased with the

neck of the appellants.

76. The Iaw regarding circumstantial evidence makes it clear that such

evidence must be viewed with extreme care and caution With regard to

circumstantial evidence leading to a conviction in a capital case it was held as

under in Fayyaz Ahmed V State (2017 SCMR 2025) at P.2030 para's 5 and 6

which are reptoduced as underi

"To belieoe or rcly on circumstantial eaiiletce, the well settled

anil ileeply entrmcheil pinciple is, that it is imperatiae fot the

Prosecution to proaiile all links in chain an unbroken one, usherc

one enil of the same touches the ileail boily anil the other the neck

o/ the accuseil. The presmt case is ol such flattre zohete many

links are missing in the chain,

To carry conuiction on a capital charge it is essential that courts haae

to deeply sovtinize the circumstantial eaidence because fabicahng of

such midznce is not uncommon as we h.aoe noticed in some cases thus,

uery minute and natow examination of thz same is necessary to secare

the ends of justice and that the Proseation has to establish the case

beyond alt reasonable doubts, resting on circumstantial eaidence'

"Reasotable Doubt' does flot ,neafi any iloubt but it must be

accompatieil by stch reasons, sfficimt to persuaile a iudicial
minil for placing rcliance on it' lf it is short of such standatd' it
is bettu to iliscaril the same so that 4n irrttoceflt perco" miSht

not be smt to gallows. To ihaw an inlermce ol guilt lrom such

eoidence, the Court has to apply its iudicial minil with deep

thought afiil rDith *fia cate anil caution aflil whenwu thete are

ofle ot sorne i lications, showing the ilesign of the Prosecution

of manufacfuring anil preparution of a case, the Courts hazte to,
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show rcluctance to belieae it unless it is iuilicially satislieil

about the guilt of acctseil petsoa anil the requircil chaia is maile

out toithott tttlssing linlg other.oise at random rcliatce on such

eoiilmce utoukl tesult in Iailure ol itstice.

It may also be kept in mind that sometimzs thc int:estigating agency

collects circamstantial midenu seems apparently belinable hownet, if
the stict standards of scrutiny are applied therc would aryeat mflny

cracks and doubts in tfu same tohich are always infurent therein and in

that case Courts hme to discard and disbelieoe tlu same'" @old

added)

77. In the case of Azeem Khan V Muiahid Khan (2016 SCMR 274)

the following was reiterated with respect to circumstantial evidence at

P.290 as under;

"ln cases of citcumstantial eaiilence, the Courts arc to take

exfiaotilinary care anil caution belote rclying ott the same'

Circumstantial a;iiletce, eoen if suppotteil by ilefectioe or

inailequate euiilence, cannot be maile basis /or conoiction on a

capital charge. More particularly, whtn thete are indications of

design in tfu preparution of a case or introducing any piece ol

fabicated eaidence, the Court should always be mindful to take

extraordinary precautions, so that the possibility ol it being deliberately

misled into false inference and Patently wtong conclusion is to be ruled

out, therefore hnrd and fast rules should be applied for carefully and

narrowly examining circumstanhal evidenu in such cases because

chances of fabicating such eoidence are always there. To iustifu the

iaference of guilt ol afl aca$eil puson, the citcun stantial

eoiilmce must be of a quality to be incompatible with the

innocance ol the accuseil. lf sttch citatmstantial ettidence is not

of that stanilaril anit quality, it woulil be highly ilangetous to

rely upon the safie by awariling capital punishment, The belter

anil safe course utottlil be tot to rely upon it in secuing the enils

o/ iustke !' @old' added)

Applicability of the Anti'Terrorism Act 1997 (ATA)

18. We find that a crucial aspect of this case is whether based on the

particular facts and circumstances of the case it falls within the Purview of the

ATA because if it does not this miSht have serious ramifications/implications

for the prosecution case and some of its most important evidence'

79. The APG and learned counsel for the legal heirs have submitted that

the question of jurisdiction cannot be raised at this Iate stage however it is well,
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settled that the question of jurisdiction can be raised at any stage of the

proceedings especially in the case of a criminal appeal which is a continuation

of the trial proceedings. In this respect reliance is placed on the case of shaikh

Muhammed Amjad V State (2002 P.CI.LJ 1377 (Kar) which held as under at

P.1353 and 1354 whilst relying on a number of Supreme Court Judgments;

"45. On tle other hand, Ml Raja Qureshi, learned

Aduocate-Generul, Sindh, and Mr. llyas Khan, leamed Special

Public Proseattor, submitted that the appellant could submit an

application before the A.T.C. under section 23 ol the A,T.A. t'or

transfer of tlu ctse to tfu Court hoaing iuisdiction but it was not

done, and thereforc, thc appellant cannot be allowed to tak this

ptea at the appellate stage.We Bre rrot percuaileil to agree with

the submission because the question of inisdiction is a

question ol law and can always be ruiseil by ary pafi at

any stage incluiling the appeal, Howmel if the obiection to

the jurisitiction k taken at aPpellate st48e it shoulil not

itoolae recoriling of lutther miilance anil shoulil be on the

basis ol mateial alreaily aztailable on rccotd. We are,

further of the opinion thnt n far, the question of iuisdiction of a

Cnurt is conefted, a Court itself is rcquireil before proceeding

utith the case to erumine whether it has juisdiction in laru to

proceed uith tlu case or not. Merely because a Party to the

proceeilings has tot taket any obiection to the iuisiliction,
out of ignorance or for want o/ proper ailoice, shall neithet

itebat a pafi ftom taking such obiectiott at the appellate

stage nu the silence ol a pflrty ot eoefl waiaet shall con/et

juisiliction or, 4 Coutt not oesteil in it in laar"(bold added)

20. A larger bench o( the Supreme Court in the case of Ghulam Hussain v'

state (PLD 2020 sc 61) found that in essence for their to be an act of terrorism

there had to be an object, intent, PurPose and design to create terror on

account of such act. Whether people were terrorized as a by product of the act

did not convert the act into one of terorism nor the fact that it may have been

of a particularly brutal nature. Reliance is placed on the following excerp of

Ghulam Hussaine's case (SuPra).

"For what ha6 been discussed abotte it is concluded and ileclarerl that for
an action ot thteat of action to be acczpttd as terroism within lht

meanings of sectbn 6 of the Anti'Tenoisrn Act, 1997 the action must

fall in subsection (2) of section 6 of the said Act atil the use or threat of

such action must be it*igned to achieae any of the obiectioes

specified in clause (b) of subxction (1) of xction 6 of that Act or the use

or threat of such action must be to achk te any of the purpose mentioned,
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in claux (c) of subsection (1) of section 6 of thnt Act' lt is claified

that any action constitlflti/,g an o/fance, howsomer $raae,

shocking, brutal, gruesome or horrifying, does not qualifu to be

tenneil as tetrorism if it is not commilteil with the ilesign or

purpose specified ot mentioneil it clauses (b) or (c) of subsection
'A)'of 

section 6 of the said Act' lt is further claifieil that the

actions specifieit in subsection (2) ol section 6 of that Act ilo not

qualily to he labeleil or chatacterizeil 4s tefiorism if such actions

or" ioiu in furtherance of petsonal e'nttity ot ptiuate oendetta'"

(bold added)

27. The leamed APG and learned coursel for the legal heirs have

contended that Ghulam Hussain's case (Supra) will not be applicable to the

instant case as the instant case was decided before the judgment in Ghulam

Hussains's case (Supra) which has no retrosPective effect We however find

that this is not the view which is adopted by the Supreme Court' In the recent

caseofHadiBuxVState(CriminalAppealNo'348of2020)dated29..11''2027

the Supreme Court whilst hearing an appeal against conviction passed by an

ATC and upheld by this court upheld the conviction under section 365 (A)

PPC but acquitted the appellants under the ATA despite the case being

decided by this Court before Ghulam Hussain's case (Supra) was passed in

the lollowing terms at para's 2,3 and 4 as set out heleunder in material part;

"2........&oth the courts below had ightly appraised and reappruised

tlu entire eaidznce and fouil thnt prosecution had prooed the case

against tlu appellants and also concunently concluded regarding the

gpilt of the appellants. We on our independent eaaluation of tht

nidence aoailable are not ablc to differ with the said conclusion so far
offence under section i65-A PPC is concemed' Consequently' this

appeal to the extett of conaiction uniler section 365-A PPC rcad

uith sectiott 34 PPC is maintaineil aail smtence oJ

iffipisoflrnent lot life and fotfeiture of property to the extent of

rupees ffty thousand each and in case of default to futtfur undergo six

months igorous imprisonment with beneft of section 382'8, Cr'P'C"

is maintained and the appeal ta this extent is dismissed'

3. Hozoeoer, we obsense that thete is nothing ofl record to

plooe that this occufietce hss any nexus with tatoism not any

witness saiil so. ln that eaentualitg, in aiao ol a latget Bench

iuilgfleflt ol this Court reporteil as Ghulam Hussain o' the State

(PLD 2020 SC 67), the conoiction undet section 7(e) of the Act

L997 is rlot sustaifllble. Consequently, the saiil conaiction anil

sentence uniler section 7(e) of the Act, 7997 is set aside atil the

appellants are acquilted only to the extent oI 7(e) ol the Act
I
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22. In this case no motive has been assefred in the FIR for the murder' A

hotly disputed asPect of this case is the admissibility of the interview which

the deceased gave to a journalist in 2011 before her murder and which was

aired only after her murder. The leamed counsel for the appellants have

subrnitted that it is not admissible as it is not covered by Articles 59, 71' and 2

(c) of the Qanoon-e-shahdat Ordinance and is also inadmissible under Articles

1r4O, 1,42 and 153 of the same Ordinance as the appellants were denied their

right to cross examine the deceased on this interview and the deceased did not

record a Section 1.61 or 164 Cr.PC statement' We agree with the above

contentions and find that the interview to be inadrnissible and exclude it from

consideration on these grounds and on account of the fact that it has violated

the rights of the accused to a fair trial under Article 10(A) of the Corstitution

as the appeliants were denied their right to cross examine the deceased on her

interuiew which also did not come within the purview of a dying declaration'

Even otherwise it is only her opinion of the prevailing law and order situation

in Karachi. The deceased may have named aPPellant Raheem Sawati in the

interview in a gercral *nse along with many othet non accuxd and polittcal parties

but this is hardly mmpelling eoidence against him in respect of this case trthich

occtr.zed 2 years latcr. For example during cross examination PW 26 Babar

Bakhat who was one of the authors of the final IIT report stated in his

evidence as under in resPect of the deceased interview;

"lt is a fuct that through the interaiews recordzd by Peraeen.

Rehmai she lrueled ginerut allegations against the polihcal.

parties in fur talks without assigning specifc role to eillur oJ

tlu accused facing trial before this court"

23. So even if her interview was admitted into evidence it would not be of

much evidentiary value to the prosecution against the named person

appellant Raheem Sawati (iI it was appellant Swati as she did not identily him

and there might be other Raheem Sawati s) who it has not even been proven

was a member of any political party. It is in effect het own opiniot on the law

and order situation in Karachi which she was not an exPert to give The

interview,s importance however lies in the fact that it tends to establish that 
,
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4. With the above modification in the conviction and
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the obiect, intent, PurPose and design to murder the deceased was not to

create terror on account of such act but to enable land grabbers to grab land

which was under the control/ supervision of her as a Director of the OPP IT is

also significant that this interview was not aired until two years after her

death so at the time of her murder the law and order situation might have

improved or deteriorated and cannot be used to gauge the prevailing law and

order situation two yeats later as even if her assessment of the law and order

situation was correct (which was not tested during cross examination) some

persons and political Parties which she relerred to may have changed there

ways in the intervening period in respect of the OPP. A copy of some excerps

of her interview are set out below for ease of reference to establish this point:

D: Can you descibe if thete was a partianlat lncident, or what it runs likt one

ol these days? lf there :ruas a pnrticulu incident or of these dnys ultcn tlr
tiolence uas really bad and you zoere trying to come to urork?

PR: Many many days, many days The entire luly and August lns been like

this. Except like 1-2 days, eoeryd.ay' We ruoukl be sitting here, maybe there's n

guest coming in: Therc's fing, xuere fiing and tlun we'd yet all ' there's

also fear. There's a tot of fear, and ute'd try and strategin: u'hat to do - should

we call the rangers, should toe ull thc army? Sometimes it's happened thnt in

front of our gate the people hatte gathered, anil ue didn't' knoru, they're rtot

form the comfiunity, we don't knou, tohere they are lrom. So it's been many

many days. Sometimes rue just think let's stay quiet and not do anything, but

then yout don't knou, a,futher you'Il be able to reach home t'or a zueek or so

lNlut do you do for a a,eek?

There's also been times uhen we haae beefl threatefleil in this oJfice' Let

me say zohen there's political conflict thefi the chotus in the political

parties se all this anil they become blackmailers anil cheaters' So

ute'oe hail people about three years back - three years back election

than a? When fitst tiffie the ANP cane into poutet? Anil we had people

ftom ANP coming into our office occupying ' one month they were

coming they were thrc\tefling us that you leaae this place' First they

saiil we usant a hall, your hall is gteat, we la*flt this to haae iutlo'
karate lessons. We saiil as a policy we ilon't Siae it out to anybody'

Then they zooulil just coffie, Prcsstre us fronl aaious MNA's, MPA's

anil they, toonlil rrr,g us up' So we saiil tae cafl't as a policy we can't'

Then thzy starteil coming eaery day and threatening us, and ue said all right

you kill us - that's alt you can do, ue are not afraid. One day they just cante,

and from the morting they occupied the roundabout in front of our offce' They

came with gunmen. About 5-6 of them sat there at tfu roundabout 5-6 of thetn

went all arounil, 5-6 of thtm uent ittto this courtyard trying to threaten us'

Antl they saiit toilay ue uill occupy this place no fiatter uthat' So one

of out colleagu.es zoas t egotiatitg with therfl, we saiil, we u)on't 80, you

stay, if you uant kill us, i/ you want, kill netybody' We utere lucky
,
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that one of the actiue memberc o! the community toho's been zoorking

zoith us, his btother is a bigger thug, yeah? Anil he belongs to the PPP'

Then he said that ail nght, I roill come orter, anil how can they do

anything like this? So he came aflil talkeil to them that iI you fire, zue'll

fire maay firany ,florc rcunils, So imagine to saoe oursehles ue uent to

bigger thug.

D: I mean especially for the foreign, it seeffis hizaree that so'fleone

can cotfle anil say look you knou, l'm going to occupA' Can you giae a

sense of why they iliit r't occnpy this thankfully, I mean theg're many

which they haae occupieil, anil they come iust like this? Can you giue a

setse ol rohy this happms, tahy thete isn't secuity of proPerty zohich

one expects?

PR: But one more incident I must relate. lt's to tlo utith the local, he threatened

us, rlthD is ttota a MPA,he is local MPA of the ANP He thteaVned, he cime to

me, he rang me up and threatened me so many times. He said this is illegal

rohat you all haue done. This is our plot, gitte it back to us' We said thc

oery pint is that uie applieil to the Goaernment, the Gooenment gaae

us this, zoe haoe paiil it, anit il you haoe a battle go anil ilo it with the

Gooerflffient, I think the important thing is if you are scarcd, if you get sured

- that's a stritey - then you'oe had it. But fot us, can you do? So kilt us'

We're not elraiil ofyou' I think that is impott*rtt.

Plus secondly one thing l'd tikc to relate beforc I anxuer your question - sorry'

Wty ute are always sazted. hete? Because of your uork, of our mntacts zuitlt the

community, It's people all around thnt saue us' lt's people all arountl' If sotne

of the sfudents get out, and somebody ltom - then rue talk to them' It's young

men from the community who saae us, tttho go and tell th? Political Ptlrties thfit

tdry arc you doing this? I remember after this thing happened, when they

uanteil to occapy, therc uas a wotil seflt to the ANP because you see

our members who zoork here also haoe political ffiliations' Some of

them go anil sit in the ANP office, some ol them go anil sit in the MQM

office, So they themseloes sent in the xuord, anil I temember that one of

the Secretaies of the ANP liaes right actoss out office in the big all

buititing. He uras tolit that you are ttow tesponsible lor this oflice - if
anythirg happms you will be takm to taslc lt's the community work

that saaes all the time, because you see our office is aery open you can

see - etsexyboily keeps on coming and going,

D : Hoat is that Sioen that you'u been here t'or so long antl that you're part

of the community, that people can still come ' . .ight?

PR: That's pery interesting and also lnto the questton you asled before '
you must remain me amount that, yeah? You see the thing is tlut in any, hoto

do I explain this? l,/s not so ,nuch that people ia one community arc the

ones who are threatening theit neighbors, It's not that' You see tohat

has happmeil is, anil it's oery saiit about AN\ ANP has leamt all the

negatiae tactics from the MQM what they ilo is immeiliately when

aiolence happms, they also haoe statted making units, they send in the

unit members of somewlrcrc else to occupy the place' When ttiolence
?
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happeaed here, we eaen iliiln't know these people' Because all our

gu.ards ard meryboity arc ltienitly with eaeryboily' So that saiil who

arc these people? We are lrom the unit, and nte'rc from the unit, and

use're Jrom North Nazimabad. So theg'ae useil the tactics - they send

peopte fron somewhere else - the! ilor,'t lonu the people and they cafl

create oiolence. There are a lot of stranils anil the people we work

zoith, you see the community memberc ate also people who are by

naturi, who want to be peacefuL People hkc tts who zttant to be pencelul' '

utho don't want to do aiolence beforehand. We do protect ourselues of course

by resorting to a bigger thug, Not resorting to oiolence but getting help t'rotn a

iigger thug. Anil knowing who is the bigget thug is oery impottant' The

it rpo/tant this is that therc ate lots of sttands, anil not necessarily

eaeryboily knous that toho is threatening zohom, zohen because these

people come aery quietlY.

D: But what determines tlv timing of it? Do the orders conu from abotte' or is

it local economic factors?

PR: Local thugs. For instaflce, this one thuy I toon't take his name, tuho zoas

shot in JuIy, ngh in ftont of the gate. I cafl take his name ' Rahim Swat -

eoeryboily lotortts. The point is that they're all extortio,tists' Kaheen se

bhi, wheneoer they cafl get sorfle rnoney, they'll try to ilo that' They' try

anil get money out o/ someboily. lts iust that when you feel therc is a

complete coaflict aboae, thete's a time that you know that yot can get

auay with things, Eor theffi, thdt tifiit g is important:' when thete's

complete conflict betweet 2 political, i political parties and eaerybody

is inaolaeil Of course goaeflfiflce toh khait hi nai, but thota bohat

ruhm there's politicat hattnortY, these things arc controlleil' Toh iab
who, one the top they are lighting, to neecy toh khair,,',

D: Noiu the question of, you mentioned on it - because oJ the lack of

Eooernance - ttthat is it that makes is so easy, I menn almost acceptetl, it's

almost conttention tlut you can do this? This is something that you're eitlu:r

doing it, atd if you're not doing, you haae to prepare yourself for it So cnn

you explain rohat ate the factors uthich. . ?

PR: Okay, I like when I say lack of goaenance, it's aery simple,

because look at laful, You ssiit that some places people can go, thugs

can go, anil they can get autay utith the extottion money anil occapying

that lanil. lf yott iust look be the Katti Pahai area, zohich has beet the

fiost t otoious, I haoe a beautilul photo which is shows the Nut lehan

police station anil dght behinit it all the plotting takes place' The tuto

togethet cannot happen if they ilon't support each othn,

D : Do you haoe it fure?

PRr Yeah I haae it on my notebook. If they don't support each other, it's

aery, oboious this will not happen. So'tfu breakdown means that etterybotly's

inrsolaed in unoficial actiuity. Offcial actirtity, pure actittity toh hti hi nahin:

ttslosaer is the lesser itlegal is now the good persons wfure tuerybody is illegnl'

Dekhein na uthen a lanil fiansactiort takes place, a stuilY that we haae

I
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ilone in la supply and the goths of Katachi, there's a /ixeil lnount that

goes to the police. l'll giae you one example: on a plot ol lanil of Rs'

lso,oOO 1o, a 700 squarc yails plot Rs'250,000 is the cost' So in the

initial plotting ol an acre of plot, the police takes Rs' 250'000 that's

statilatil, You haae to Siae it to the police statio* Seconil' when the

plots arc solil as a token to buy some sweets, they ate giaen Rs' 5'000

to 70,000 ' thats stanilaril. Ail nght? Then in the Rs'250'000'

Rs.7,00,000 Soes to the otofler lnd his team members' Rs'750'000 is sub

itiaideit, ek toh you gioe to the to the thaflt, agaifl between aaious

yolterfltnet ts fficials, teomue ilepattments, local councilors' local

nazims, MPA, MNA, etterybody - lf s ilioiileil' Like we saiil in

Rs,250,000, maybe lesser of Rs.700,000 runains toith the sellet and his

efltite teafi - incluiting the owner - but the rcst is all subiliaiileil' One

estifiate that zoe haoe maile that this lanit ttansaction on annually -
with a conseroatioe estimate '-' has a ttrttooer of Rs'30 billion

atnrally, This is huge. llnimagiaable' This is huga@old added)

24. With regard to the motive behind the murder being land grabbing as

opposed to create terror the evidence of PW 18 Mst Aquila Ismail who was the

sister of the deceased is instructive in this regard i'e the fact that land grabbers

tfueatened her sister because they wanted to gab OPP land which the

deceasedrefusedtogivethem.Abriefexcerpofherevidenceissetoutbellow

in this regard:

"D SITION OF PW-18....AOUILA ISMAIL ( of the

deceased)

ln, C,P, oe maile pruyet that ileceaseil MsL Paraeen Rehman was

murilercil for the reason that she pteparcil documentation oJ the land'

uhich uerc reseroeil /ot Goths (ttillages) in Gailap *rea, Baldia'

Kamsri, Bin Qasim anil Malit, The ilocumentation of the Villages zoete

uniler progress anil thete was cell constituteil by the Sindh Goaer''nent

undet the sup*ttision of Chief Minister of Sinilh Qaim Ali Shah' The

cell was constituteil for the purpose thot i,t the election of the year 2008

the PPP Sooerrnnent had ptomised roith the low income people for
ptoaiiling them oonerchip o/ the Goths lanils' Theteafter' the
'ilocumeitdtion 

of the abooe saiil lsnils which were rcserueil fot Goths

ktillages) in Gailap arca, Balilia, Kamai, Bin Qasim anil Malit'The

doanmentation of the Villages were under progress anil therc uas cell

coflstituteil by the Sifiilh Goaetnment uniler the stperoision ol Chief

Ministet of Sinilh Qaim Ali Shah. The cell uas constituteil fot the

purpose thdt il the election of the yeat 2008 the PPP gooetnment had
'ptomiseil 

toith the loro incoue people for prortiiling thmt ownership of
'the 

Goths lanils. Thereaftn, the doctmentation of the aboae saiil lanils

ol the aaious part of Sinilh Prooiace weft Preqarcil by the OPP lot
submitting the same heforc Cell, Erom 2008 to 2073 near about 2000

applications uere rcceioeil anil lileil the same fot regulaization and

out ol which 7056 oillages wne regulatizeil by the Sitrilh Gooeflt'nent'
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After the death of my sister Pan)een Rehman the above saiil prciect is

stoppeit anil there is to progress in abooe saiil proiect'I rcmaircil in

touch with my sistet piot to allegeil inciilmt a l she told me that ilue

to rcgulaization people coulil r,ot be dispossesseil f'rom the landed

prcpert!. I ailoiseil het that ,tot to ilo this wotk ilue to lau) anil order

situation ht the area, She replieil that she has threats, but the pnson

forcibly anit illegatly occupieil the latds ,nay rcsist ftom illegal

occupatiot, of Gooetnfient property. She furthu iliscloeed that some

person ftieil to oeanpieil the ffice land illegally anil she has threats in

this rcgaril, they sunounileil twice illegally to occltpy but due to

iflteraention of police aful rungers they coulil not succeeil' I adtsised her

to be carelul I am suspicious that Peffofl who mwilet my sister who

were occupiet the lanileit Property illegally unlawfully as zoell as land

ol OPP antl my sistet iloing the job to regulatize the same poot persons

atd same was ha leil ooet to theflr. The map of the abooe said

propefiV wete pteparuil by the OPP otganizotion the puson rcsiiling

therein were cottfitmeil that they soon rccei|teil the rcSqlqization' This

abooe facts stateit W me ate mettioneil in the C.P- fileil No'50/2073

beJore the Hon'ble Supreme Court anil C.P. is still pefuling..'

(bold added)

25. Even learned APG and leamed counsel for the legal heirs submitted

that the motive for the murder was land grabbing

26, Thus, we find that the object, intent, purPose and design of the murder

of the deceased was NOT to create tefior but rather grab some of the land of

the OPP and as such this case did NOT fall within the purview of the ATA

and as such atl the appellants are acquitted oI any offence under the ATA in

the impugned iudgment. An ATC can still hand down sentences under the

PPC iI proven beyond a reasonable doubt even iI the case has been tried by an

ATC. In the case of Amjad Ali & Others (PLD 2017 SC 661) the capital

sentence was maintained u/s 302 PIrC while conviction {s7(a) of ATA,1997

was set aside with observation that the case was rightly tried by Anti-

Terrorism Court, same view was taken by the Supreme Court while

maintaining capital sentence u/s 302 PPC by setting aside sentence undel

section 7 of ATA, 1997 in cases reported in 2020 SCMR 78 and 2019 SCMR

1362.

Admissibility of Appellant Reheem Sawati's confession under Section

21(H) ATA

27. The main importance/ significance of us finding that this case does not

come within the purview of the ATA is the imPact that it might have on the
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later disowned conlession of the aPPellant Raheem Sawati which was made

under Section 21 (H) ATA.

n. Section 21 (H) ATA is set out below for ease of reference;

' 12 7 H, Conditional admissibility of confession'-- Notwithstanding

anything contained in the Qanoon-e-shahadat, 1984 (President's Order

N;.10 oi 1984) or any other law for the time being in force, where in

any Court proceedings held under this Act the evidence (which

iniludes cirlumstantiil and other evidence) produced raises the

presumption that there is a reasonable Probability- that the accused has

commitied the offence, any con{ession made by the accused has

committed the offence, any confession made by the accused during

investigation without being compelled, before apolice officer not below

the ranf< of a [District Superintendent of Police], may be admissible in

evidence against him, if the Court so deems fiti

Provided that the Distsict SuPerintendent of Police before recoding any

such confessio& had explained to the person making it that he is not

bound to make a conlejsion and that iI he does so it may be used as

evidence against him and that no District Superintendent oI Police has

recorded sich confession unless. upon questioning the person making

it the District Superintendent of Police had reason to believe that it was

made voluntarily; and that when he recorded the confession, he made a

memorandum at the foot of such record to the following e{fect'

'I have explained to (...name...) that he is not bound to make a

confession lnd that if he does so any confession he may make may be

used as evidence against him and I believe that this confession was

voluntarily made. It was taken in my presence, and was read over to

the person making it and admitted by him to be correct, and it contains

a full and true account of the statement made by him'

29. Section 21 (H) only applies lor offences under the ATA which is a

special law. For offences under the PPC a iudiciat conJession can only be

recorded under section s.164 Cr.PC where all relevant legal safe guards must

be observed. As with any iudicial confession it must be made voluntarily and

with the oblect of telling the truth. ConJessions before police officers in respect

of PPC offences are inadmissible in evidence.

30. We find that this confession could only have been recorded under the

ATA if the ATA was attracted to this case however we have already found

that it is not and as such the confession is admissible in law and we place no

reliance on it.

31. The confession ought to have been recorded under Section 164 Cr'PC

before a iudicial magistrate to be a judicial confession to be worthy of
t
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consideration and even then if disowned would need to be proven that it was

given voluntarily with the obiective to tell the truth and that all relevant

procedural safe guards had been complied with. Significantly most of the

appellants upon their arrest or whilst already in police custody aetonishingly

conlessed to their involvement in the murder of the deceased despite there

being no evidence against them at that time in resPect of the deceased murder

which carried the death penalty but none of them was brought before a

judicial magistrate to record their confessions under s.164 Ci.PC despite them

being brought before a judge for remand purposes' The confession even if

held to be legally admissible (which we have already found it not to be) when

read in its entirety suPPorts the fact that the obiect, intent, PurPose and design

of the murder of the deceased was not to create terror but to grab land which

the deceased refused to give them which would again fortify the fact that this

was not a case which fell within the purview of the ATA.

32. Even the language of S.21 (H) ATA as set out earlier makes it doubtful

that this confession would have been admissible under the ATA even iI the

case had fallen within the purview of the ATA always keeping in mind that it

is a "conditional confession"' This is because the police had no solid

admissible evidence against any of the appellants until appellant Raheem

sawati allegedly conlessed before PW 16 SSP Akhtar Farooq which indicates

that the ingredients Ior Section 21 (H) ATA to be applicable had not been met

This is because S.21 (H) ATA specifically states in material part tha!

" ...where in any court prouedings held under this Act the

eaiilence fuhich incluiles circumstantial anil other

miilence proituceil raises the Prcsutnptioa that there is a-

reasonabie probability that the acanseil has cofi'nitted
any offorce, any conlession made by the acctxd 

--duing
iniestigation without being compelled before a police fficer not

below ihe rank of DSP m"dy be admissible in ettidence against

him if the au so deems fit. . .."

33. In this case prior to his conlession before the police there was no solid

legally admissible evidence at all against appellant Raheem sawati (who later

disowned his confession before the police) or any other of the appellants and

as such the ingredients which would have made Section 21 (H) ATA

applicable were missing in this case and as such the appellant Raheem Swati's

conression is also inadmissible in evidence on this count as well. In this

respect reliance is placed not only on the plain wording of S'21 (H) which is

,
Page 22 of 38

{



5 'ts'

clear and does not require interPretation but also on the case of Nadeem

Hussain (Supra) which held as under;

"The condition placed by the said section(2'1(H) ATA) uPon

admissibitity of such a onfession before the police is that thcre.

must be soite othe, eoidence, including circumstantitrl

euidence, which must reasonably connect tfu accused person

u,ittt thz atleged olfence before a anfession mafu by the accused

person befoi thi police is accepted by a coutt yolhy of yy'considerition. 
Such conilitional ailmissibility of a

conJession beforc the police is contingent upon

oriiloAi\ty of soue other eoiilence conflecting the

accuseil peison with the allegeil offence but in the prese.tt

cAEe, as u)e haae alreaily ilisctsseil aboae, all the other

pieces o/ eoiitence rclieil upon by the prosecrttion agaitst
'the 

appellant hail utte y faileil to connect the appellant
with ihe allegeil offences. ln this aiew of the mater the

case in hanil Toas not a fit case uhetein the ttial court
cotld eam consiiler the confession beJorc the police

attributed to the appellanf' (bold added)

{

94. It is true that Section 21 (H) allows confessions before certaia ranked

police officers to be admissible under certain circumstances but we also have

doubts as to the voluntary nature of appellant Raheem Sawatis conJession

because (i) It was recorded before PW 15 SSP Akhtar Farooq who from his

own evidence was supervising/monitoring this case which he knew was

under the glare of both the Supreme Court and the media and thus was an

interested party in that he was more than keen and highly motivated to obtain

such a conlession from the appellant Raheem sawati in order to kick start a

case for which until the conJession of appellant Raheem Sawati there was no

tangible evidence agairst any of the accused' (ii) After making his conlession

the appellant was not sent to judicial custody but kept in police custody so by

way of comparative analysis with judiciai confessions under the 5'164 Cr'PC

and safe guards against forcing accused to make involuntary confessions it

cannot be ruled out that the appellant was not pressurized oI coerced by the

police in making the confession. There may be no procedural law in this

respect for conlessions under S.21 (H) ATA but we find that it would be

prudent if this requirement was complied with after all such conlessions

under S.21 (l{) ATA in order to Protect the credibility and integrity of the

confession. In the case of Mehram Ali (Supra) which dealt with the

ConstiruHonality of certain provisions in the ATA it was suggested that in

now Section 21 (H) that the words Deputy Superintendant oI Police (DSP)

ought to have been substituted by iudicial magishate as such provision was
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violative of the Constitution however such a change was not made by the

legislature in the following terms;

"(a) That section 26 of the Act prooides that notwithstanding

anything contained in Qanun+-Shahdat Order 1984,

(Presiilznt's Orfur 10 of L984), a confession made by a person

accused of any offerce punishable under section 7 or section 8

of the Act or an offence cowrcd by sub-paragraph (a) of

paragraph 2, or paragraph i of the Schtdule to the Act, or

robbery or dncoity roith murder or rape, before a polict olfcer

not belou tlu rank of a Deputy Supeinteadent may be proued

against such person. The aboae ptooision seems to be

aiolatiae of Artictes 73(b) anil25 oI the Constitutiofl' lt
may be obsenteil that clause (b) of Article 73 ol the

Constitution confers a funilamental ngW by proaiiling

intet alia thst rro person shall, uhen accuseil of an

offence, be compelkil to be a witness against himself.

lnileeil a judicial conJession is rccotdeil by a Magistrate

zt:hich is ad.missible as a piece of euiiletce, but keeping in

oieto the state of affairs obtaining in the police force, we

cannot equate a police officer with a Magistrate.

Aililitionally, there are oery strict requitemmts which a

Mlgisfiate is requireil to comply hefore tecording a

juiticial conlession of an accuseil person. These

requirutents ilo not find place in the impugaeil section of
the Act, lt is true that it will be for the Special Cou*
cotcetned or for the Appellate Tibutal to *ccept ot not

to accept a confession recorileil by a police fficet
specifieil in the aboae sectiory but the fact remains that

such a confession is not ia coflsoflance utith tlrc law anil

the Constitution... ,.. ,..

...,.,....,We are, therelore, of tlrc aieu that the aboue

section 26 cannot be sustaineil, the satrc rcquires to be

suitably ame*leil by substituting the uorils "police -,
officet not below the rank of a Deputy Superintenilent oJ

Police' by the worils "luilicial Magistrafe". (bold added)

35. Thus, it aPPears that Section 21 (H) ATA in its curr€nt form where a

police officer not below the Rank of DSP can still record confessions as

opposed to a judicial magiskate is not even law as it has been struck down

by the Hon'ble suPreme Court as being in violation of Articles 13(b) and 25

of the Constitution especially as the key amendment of replacing a police

officer not below the rank of DSP with a iudicial magistrate has not been

made

{

In the case of Aftab Ahmed (Supra)which also concerned a conlession
I
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before a policeman under Section 21 (H) ATA it was held as under at Para's 9

and 10 in material par;

"9. The other piece of midence a'hich has been telied upon by the learned tial
C.ourt uhile conaincing the appellants is thc confessional statement of

appellant Ziaur Rehman. Though this confessional state,ne,,t appears to

haae been rccorded after lullilling all the legal formalities but the ttery

lact that it was recorileil by a Police Officer zoill cast a serious doubt

oa its aoluntarifless flotzaithstaniling its ailmissibility under section

27-H insefied in Anti-Tetorism Act,7997 by Orilinance No.XXXIX oJ

2007.

-10. How an accuseil when produced by one Police Olficer before

another Police Officn can feel ftee anil think that nou he is in sa/e

hanils anil that he is flo tnote accessible to those toho are lncharge of
the inoestigation. lt is not metely the question of ailmissibility or

othefiDise of a conJessional stateTflent, it is, in /act the ooluntainess or

otheraise of a confessional statemerrt before a Person who cnn neuer be

thought to be inilepenilmt, impartial, ton'partisaa and apart from
those roho ate entrusted utith the job of inaestigation. Hozu an accused

proiluceil before a Supeintenilent o/ Police in a beu.tildereil state or

euen othenaise can unilerctand tlwt a SuPeintendent of Police is

ilifrercnt in his attituite and outlook from othet Poliu Officers. Hozt; a

sharp line oJ cleaaage can be ibaton between the ftoo, Theoretically ot
on paperc this ilistinction may haoe sofie existence but for accused in

handcuf/s, they arc chips off the same block". (bold added)

(iii) Nothing has come on record as to why the appellant wanted to make a

confession especially as he was already under arrest in another case which did

not carry the death penalty. So why would he want to confess to a case which

carried the death penalty for which there was not a shred of evidence against

him at the time of his conlession in Parveen Rehman's murder case. Such

conduct does not appeal to logic, reasory corunonsense or natural human

conduct. In this respect reliance is placed on the cases of Muhammed Asif v

State (2017 SCMR rt86) and Mst. Rukhsana Begum V Saiiad (2017 SCMR 596)

(iv) the confession was recorded after 17 days in police custody without any

explanation given as to why it took the appellant so long to choose to con{ess

and the confession was given 3 years after the incident (v) The conJession itself

as set out below does not tend to fit in with the evidence produced by the

prosecution in respect of the actual murder of the deceased. (v) Being a piece

of circumstantial evidence we must be mindfui that the confession was not

fabricated by the police;

"CONFESSION AL ST OFA SED

u/s.21-H OF ANTI-TERRORISM ACT.L997

Question. What have you to saY?

Ans: Statement deposed by arrested accused Muhammad Rahim

Sawati S/o Syed Halib, involved in case crime No.104/2013, offence
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U/s 302/34/202/207 PPC, R/W Section 7 ATA PS Pirabad, on

enquiry, he stated thaU " I have remained Ex-Councilor of UC-8 PS-96

and also Ex-secretary Information of ANF. There is office of Orangi

Pilat Proiect in front of my house, in which workers are doing work

since long. In the start of 2011, Ex' President of ANP PS-96 namely

Ayaz Sawati came to me and said that "Karata Centre has to construct

for my Mohalta Boys and place has to take, from OPP

Adminiskation", on which we both went to the office of OPP

Administration and met with their head namely Parveen Rehman

and said her to give us place from your compound so that we could

construct Karata Centre for our area boys. on which she said us that

ehe will reply within 2/3 days, After passing 3/4 d'ays, she sent us

message through Waheed who was PPP Councilor of the area and

also affiliated with OPP that 8he cannot give place from compound

for Karata Centre. Prior to thie, we used to contact from above named

woman to give place for our area Pakhtoon people but she used to

refuse flatly and further she used to say against me that you have

affiliated with land grabber' On such attitude of above woman, one

day in the last week of fanuary, 2073, Ayaz Sawati, Amiad Afridi and

Ahmed Ali alias Papu Kashmiri were gathered in my house and made

plan to Kill above women. We contacted to Moosa, Commander of

Taliban of our area and Mahfooz Ullah alias Bhalo In<harge Kati

Pahari through Mobile Phone of Ayaz Sawati, and they assured us

that they will kill above woman in lieu of some money, on which we

assured them that we will pay amount for doing such work'

Subsequently Moosa again contracted with Ayaz Sawati and said him

that Papu Kashmiri is also required for such tatget, upon which I and

Ayaz Sawati directed to Ahmed alias Papu Kashmiri to conta(t with

Bhalo and Moosa. Thereafter on 13-03-13, at Maghrib time, we

committed murder oI Parveen Rehmah while making firing in front of

Pakhtoon Market, and on the same day at 11.00 PM. Ayaz Sawati and

Amjad Afridi came at my home and disclosed me that Moosa, Bhalo

and Papu committed murder of Parveen Rehman. On the next dav of

such incident, I and other Mohaltah people recorded their statement of

such incident and I also got recorded my false statement and did not

disclose true facts in my statement. After few times, I absconded arvay

due to fear of arrest by the police. Since I came to know that my name

was also adding of such incident, after that I remained serving as driver

in Sawat and Puniab. During absconding, one time, Moosa made that

you give Rs.4000,000/-;in the name of Allah Almighty because we

have committed murder of Parveen Rehman on your instigation'

Alter few days, some culprits had got conducted cracker attach at mv

home. On 07-05-2016, Police Party of I'S' Manghopir arrested me along

with explosive and Arms when I had come to Karachi to meet with my

family."(bold added) 
.

)
Sd/-of Accused."

{
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37. The prosecution it appears from the evidence took little, if any stePs, to

prove or corroborate the confession. For example, Waheed was not examined'

No CDR of the named Persons was collected and on the contrary Shuldad,

Moosa and Balo who were all named in the confession as ParticiPants in the

murder were all either not found or let off.

38. Learned APG and learned coursel for the legal heirs have contended

that the appellant Raheem Sawati was inconsistent in his defence of his

disowned confession however it is well settled that the accused can take any

and as many defences as he wants but the onus still rests on the Prosecution to

prove the case against him beyond a reasonable doubt.

39. Learned APG and learned counsel fot the legal heirs have also

contended that when a case is transferred to another court under S.23 ATA

there is no need to re-record any evidence and as such the conJession if

already on record will remain in tact. We find that there may be no need to re-

record any evidence but ultimately it will be for the trial court after hearing

final argument of the parties to decide. uniess it has already done so, whether

any piece of evidence is legally admissible before writing the iudgment as a

trial court judge cannot consider inadmissible pieces of evidence especially

given the fact that such evidence may have been recorded before another

court, Even otherwise, it is for the appellant court to rule on the admissibility

of any piece of evidence if challenged at the appellant stage even if the trial

court held it to be admissible as we have already done so with respect to the

interview of Ms Parveen Rehman earlier in this judgment

40. As such we hold the disowned confession of appellant Raheem

Sawati made before FW 15 SSP Akhtar Farooq inadmissible in law and

place no reliance on it.

Even if all the evldence had been admissible

47. Even, if we had found that this case did {all within the purview of the

ATA and appellant Raheem Sawati's confession had been held by us to be

admissible in evidence since it was a conlession by one aider and abettor

against other aiders and abettors and their co-accused there would have to be

some other independent evidence of unimpeachable nature to suPPort and or,
t

Page 27 of 38

I



ar

i-
corroborate it in order for it to lead to a conviction of any of the co.accused

and it could only be used as circumstantial evidence against a co-accused i.e

the other appellants apart from appellant Raheem Sawati' In this respect

reliance in placed on the cases of Arif Nawaz Khan (Supra),Abdul Mateen

(Supra), Saijad Huesain (Supra),Mobashat Ahmed (Supra) and Mustaq

(supra) .

42. Even otherwise confessions under Section 21 (H) ATA are always

treated as a suspicioue piece of evidence unless there was compelling reasons

not to Produce the accused before a judicial magistrate in order to record his

confession of which there was plenty of opPortunities in this case and as such

are of lesser evidentiary value than a confession recorded under 5'164 Cr'PC'

In this respect reliance is placed of the case of Saddam (Supra) which held as

under with regard to conlessions under Section 21 (H) ATA;

10. As fm as the ahsconilence is concerTteil, it canfiot

come for rescue of the prosecutiott uhen therc is no other

conoborutory euidence to cofinect the accuseil with the

c me. The learned Dy. Adtocate Genenl laid much stress tlnt the

confessional statement of th.e accused is suffcient to mttintni his

cont:iction. We are at pain to obsente that it has been luld by this

Court in number of judgments that tln accused must be produced

before a judicial Magistrate for recording their confessional

statements as the statement under Section 27'H, loa'soerter

transparcnt cannot be substitute of a confessional statement

recoiled under Section L64, Cr'P.C, The confessional

stateffients recorded under Section 27'H of Anti'Tenorisn
Act,7997 are always treateil as suspected piece of eoiilence

until anil tnless it is shown by the prosecutiott that therc

zoerc sotne compelling circufistaflces which werc beyond the

control ol the itruestiyation agency to ptoiluce the accused

before a ludicial Magistuate- We rcpeatedly asked the

learred Dy. Ailaocate General to Point out any such

circumstaaces but he kept his lips tight. The Hon'ble Supreme

Appellate Court in a judgment passed in Cr. PLA No' 102011,

titlerl (Atteq Hussain a. State) dated 21.-09-2011 has lrcId thot the

confessional statemeflt recorded by a police offcet shall not be

admissibte in euidence. Pnras.76, 17, 19 and 20 are releunnt which

are re-produced t'or ready reference:-

16. This is basic principle of criminal ailministtation of

Iustice that an accused is anil innocent chilil of lau
unless he is prooeil guitty anil this pinciple is based

upon the concept of lustice in lslam , Thete is no cav[l to

the proposition of law that conuiction cafi alone sustnin on the

basis of euen a retracted confession made by and accused
,
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I person before a ludicial Ot'fcer if it is found truthful nnd

confidence inspiring and since no sanctity is attached urith the

confession of guilt before a Police Officer, therefote, such

confession cannot be considered it Par to the lttdicial
confession and is not ad.missible in ettidence to be made basis of
conoiction. The qtestion of ailmissibility of confession

before a police olficer uniler Section 27(h) of Anti'
Tenoism Act, 7997 was considereil by the Supreme Coutt
of Pakistan in Mahram Ali Case @LD 1998 SC 7445)

supra whercin it uas helil that confessiontl statefieflt
before a police officet uas flot ailmissible anil

obseraation uas made lor suitable amenilment of Section

27(h) of Anti-Tenorism Act, 7997. This is settleil law that
a confessiott made befote a iuilicial of/icet subject to the

creilihility of statement is admissible in eaideace

whereas a confession maile befote a Police O/ficer or any

othet percon in authoity or a priaate petson may haue

no legal sanctity and can hardly be trcated an extra
juiticial confession in law. The confession of an accused

uniler custoily belore a Police O/ficer may not be /ree

/rom unilue influence anil coercion as Police custody
itself is consiilereil coercion and a sttterrrent dutitg
custoily may ,tot be ztoluntaily. This is settled principle of
constitutional lato tlmt a percon an accusetl of an ot't'ence

cannot be compelled to be zpitness against himself and in that

cofltext tht ludicial confession made by an accused z;ohmtnily

before a Magistrate ahiclt is recorded after fulfllment of legnl

requirement may be admissible as etidence against him but a

confessiotr maile befote Police Oflicet cannot be equatetl

with the confession belore Magistrute because to
prcsuffiptiofl of its being ztoluntary cafl be attracted with
such a statefieat.

77, There is no compulsion for tlv coutt to accept tle
confessional statenent of accused recorded by a ludicial officer

or a Police Officer but fact remains that a confession made

before a ludicial officer lms ettidentiary oalue to be accepted as

eaidena tohereas a confession made before a police oficer is not

considered a legal eoifunu. The ofiicial authority o/ Police

Officer may create afl impression of compelling the

accuseil to make confession anil Supreme Coutt of
Pakistan in Mehram Ali a. Feileration of Pakistan (PLD

1998 SC 7445) hattittg exhaustiaely dealt zoith the issue

ileclareil the proaisiott o/ Section 27-H of Anti-Tertotism
Act, 7997 ltra aires to the Articles 73 anil 25 of the

Constitutiofl ol Pakist[rr, The Anti-Tettorism Act, 7997

is a feilerul lazo which has been maile applicable in

Gilgit-Baltistfln and a proaisiotr ol federal law declareil

by the Suprcme Court ol Pakistan ultra aires to the

coflstitutiott of Pakistan can no t rote be treated as part
ol statute qnil tpoulil haoe no legal effect.,

I
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i 19. ln thc li1ht of the aboue discussion there can be no

ileparture to the pinciple that a confession before a Police

Offcer is not admissible in eaklence under the proaision of

Qanun-e-Shahadat Ordinance, 1984 and cannot be used as

etsidence against the accused at tfu tial at par to tlrc lttdicial
Confession for thc purpose of conoiction. The cont'ession before

a Police offcer nlay carry the presumption of coercion and

undue inlluence unless it is established on recotd tlnt an

accused poluntarily made a statefient bet'ore a Police officer

quite free from an influence or coercion. The aoluntary
conlession before a Police olficer u)ho is ttot associated

zoith the inaestigation of case may haae the status oJ

extra juilicial confession zahich is oery ueak type of
eaiilence anil cannot be relieil upon without independent

corroboratiae eaiilence of sounil anil unimpeachable

charactet.

20, ln consequerrce to the aboae iliscussion ue holil that
the confession belore a police ollicet is not ailmissible as

eoiilmce ol guilt and proaision of sectiott 27-H of the

Anti-Tenorism Act, 7997 being aiolatioe of Atticle 77 o[
Gitgit-Baltistan (Empousetment anil seff Gooentance)

Oritet 2009 rcail tt;ith Articles 73 anil 25 of the

Corstitution of Pakistan unless suitably ameniled as

obseraeil hy Supreme Cowt ol Pakisten in Mehtam Ali's
Case supta cannot be treated oalid lau;, This is important

to point out that in terrorism cases, usually direct et'idence is

not aoailable and culprits nay 4et undue benefit of tlu
situation therefore , ifl the li1ht of Supteme Coutt of Pakistan

in Mahram Ali's Case, the suitable amendment in Section 21'

H of Anti -Tenoism Act, 1997 is necessary and Chief

Secretary Goaernment of Gilgit-Baltistan u'ill take uP the

matter Ministry of Laut, justice and human Rights,

Go\entment of Pakistan for the nmendment in Sectiofi 27-H

Anti-Terroism Act, 7997 on priority" '

43. Thus, even if we were to hold the confession of appellant Raheem

Sawati to be admissible in evidence under Section 21 (H) ATA it must be

viewed with suspicion and given lesser weight than a conJession before a

judicial magistrate.

M. With regard to appellant Raheem Sawati the other corroborative

evidence in tespect of his confession which directly implicates himself in the

murder according to learned APG and learned counsel for the legal heirs are

(a) the interview of Ms Raheem which was conducted two years before the

incident (which we have already held to be inadmissible) and even if this

piece of evidence is held to be admissible it only shows that appellant Raheem

I
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! Sawati and many other persons and political parties were into land grabbing

in the OPP area and were prepared to use force in order to achieve their

objectives. There is no mention of any immediate plan, conspiracy etc to kill

her by appellant Raheem Sawati and (b) the fact that appellant Raheem Sawati

hadabsconded.whentakentogetherwefindthatallthesepiecesofevidence

even if heid to be admissible do not prove the charge agairst the appellant

Rehman Sawati beyond a reasonable doubt especialiy when the appellant is

entitled to the benefit of the doubt.

45. With regard to all the other appellants according to leamed APG and

learned counsel for the legal heirs apart from the confession of their

co-accused appellant Raheem Sawati implicating them in the murder of the

deceased (which is only a circumstantial piece of evidence agairut them) the

only other corroborative/ supportive evidence against them is the fact that

they all absconded. when taken together we find that these pieces of evidence

even if held to be admissible do not prove the charge against the other

appellants beyond a reasonable doubt especially when the other appellants

are entitled to the benefit of the doubt.

Law on Aiders and Abettots and common intention.

46. The principle accused as Per the Prosecution case in the charge and as

per the evidence are the murderers of the deceased who shot her by fire arm'

Namely, Sheldon, Mossa and Bhalo and as such as per the charge the

appellants are only aiders and abettors in her murder.

47. With regard to aiding and abetting (Section 107 PPC) and common

intention (Section 34 PPC) for which the appellants have been charged with

in respect of the murder of Perveen Rehman.

48 Section 107 PPC concerning abetment is set out below for ease of

"107. Abehnent of a thing. A person abets the doing of a thing,

who-
Firet. - Instigates any person to do that thin& ot

Secondty.*- Engages with one or more other person or Persons
in any conepiraiy for the doing of that thing, if an act or illegal-

I
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omission takes place in pursuance oI that conspiracy, and in

order to the doing of that thing; or

Thirdly.-- Intentionally aids, by any act ot illegal omission, the

doing of that thin8.

Explanation 1 - A Person who, by willful
misrepresentatioo or by willful concealment of a material fact

which he is bound to disclosg voluntarily causes or Procures,
attemPts to cause or Procure, a thing to be done, is said to

instigate the doing of that thing.

49. In the case of Sailad Hussain V. The State (2022 SCMR 1540) it was held as

under with regard to abetment;

"So far as tlu albgation of abettnent against the petitioner is

concerncil, perusal of vction 707, P.P.C. reueak thot thtee

ingredients are essential to establislt/charge any Percon as

anspirator i.e. (i) instigation, (ii) engagement with a-accused,

anil (iii) intentional aid qua the act or omission for the purpose

of umpletion of said abetment. Howeoet, all these three

ingredients of section 107, P,P.C. are squarcly missing from tfu
reord."

50. Based on the particular facts and circumstances of this case and

evidence on record we find that the required ingredients of 5.107 PPC have

not been Proven against any of the appellants. This is because there is no

evidence that these aPPellants instigated any of the alleged murderers as Per

charge (and it appears that no serious efforts were made to track down the

actual murderers despite their being 3 JIT's and some of the murderers named

in appellant Raheem Sawati s alleged confession and even one of the alleged

murderers in the charge was let off and was not an accused i'e Shuldad,

Moosa and Bhallo which is quite inexplicable); that there is no evidence that

any of the appellants either knew or wele connected in any way to Qari Bilal

whose recovered pistol matched the empties recovered at the crime scene; that

there is no evidence that the appellants entered into any plan or conspiracy to

murder the deceased. The place of wardat where the plan and or conspiracy

was allegedly hatched was not even visited by the IO and no CDR data was

collected to link any of the appellants to each other or any of the alleged

persons who committed the murder as per appellant Raheem Sawati's alleged

confession either before or alter the murder or even to conlim the location of

the appellants at the time of the murder; there is little, if any, reliable evidence

that prior to and aJter the murder that the appellants were even meeting each

other regularly; there ie no evidence that they acted or omitted to do

Y

t

t
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assassin etc.

51 With regard to Section 34 PPC which is set out below for ease of

reference;

"34. Acts done by several persone in furtherance of common

intention. When a climinal act is done by several persons, in

furtherance of the common intention of all, each of such persons

is liable for that act in the same manner as if it were done by him

alone."

52. In the case of Shakeel Ahmed v The State Paesed in Cr' Appeal No'231 of

20ZZ the perquisites of common intention was set out as under;

"5. Afr haoing gone through almost entire laru quo the

prooiiions as coitaiaed in section 34, in our ansidered oieto
-the 

following are the prerequisites of thE section 34 before it
could be madz applicable:

(a) It must be prooed that ciminal act uas done by atious

Persons,

(b) The completion of ciminal act fiust be in furthernnce of
coffintofl intention as they all inttnded to do so.

(c) There must be a pre-arranged plan and criminal act shoultl

haae been done in concert pursuanu whereof.

(d) Eistence of strong circufistances (for whiclt no yardstick

can be fixcd and each case uill haae to be discussed on its
oton meits) to shozo common intention.

(e) The real and substantial distinction in befioeen'comtnon

intention' and ' similar intenhon' be l<ept in aieu .

7. We haoe examined the case of appellant on tlu
touchstorc of oibion as discussed hercinabwe and in the light

of euidence tohich has come on recotd. No nidence worth the

namc could be ted showing that there was a prior concert of
mind or planning qua commission of allegeil offence. The

proclaimed ffindcrs lftilchat and Shnhzad fred yryn N.asi!
'Mahmooit 

and Muhamnud Hussain which resulted into death

ol Nasir Mahmood and injured Muhammad Hussain who latet

in succumbed to the injuries. The ptoseattion has faileil to
ptoae that the appellant hail any kaouleilge about the_

inclilmt u:hat to say lbout the prior concefi of mind a l
planning. Being ilriuet of the cw the appellant cannot be-

'helit alcaiouily liable for the commission o/ allegeil

offeflce in the absmce of any specific tole attributeil to

iim qua lacititation or abetmmt, The leanud High Court

has relied upon tfu motiue without hauin| taken into,
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I consideration that lfiklur P,O, had nouishcd grudge and

enmity against tlu complainant par$ as his btothet, Al<har uas-

kilbd- aid in retaliation whereof he had bumt the house of
complainant party. The appellant hail no, coflcerfl-

zohatsoeaer uith the saiil dispute' The factum of
absconsion has also been takm into consiileration by the

leamed High Court which alorc is not sttfficimt to award
conoiction uniler section 302, P.P'C. 4s it is iust a

cotroborutory piece of eoiilerce".(bold added)

53. With regard to common intention it was held in the case of Shoukat Ali

V State (PLD SC 2007 93) as under;

"We zuould tike to discllss the import and objects of xction 34,

P.P.C. Thc main object for lhe enactment of xction 34 is 'to

meet a case in rohich it may be ililfcult to distitrguish betu'een

tla acts of indiuidual members ol a party or to prooe exactly

ruhat part avs tal<rn by each of tlum The reason airy all sre

deemed guilty in such cnses is, thot the presence of accomplius

gioes encouragement, suwott, antl ptotection to the petson

actually committing tlu act. Tht nnture of the offence

ammitVd by an accuxd depends upon the act done by him and

tle effect produced by it, and tht sole object- of this section is to

lay doun ahlt act uill be deemed to be dorc by the

conspirators. This section is not a punitiue section and does not

enact a ntle of nidence but enacts a cofitnon lap pincip[e of

substantiae law' 1935 Cr.Ll '1393, 1953 all.214' "This
section emboilies the common-sense pinciple that if two

or fliore percons inte#ionally do a thing iointly it is iust
the same as if each of them hail ilone it itrdioiilually. lf
tu)o or more persons combine in iniuing atother in such

a tflsnfler that each persot mgageil in causing the iniury
must knoto that the rcsult oJ such iniury may be the ileath

ol the injured Pesorq it is no anstoer on the patt of
anyore of them to allege anil pethaps ptoae that his

inilioidual act diil not cause ileath, anil that by his

initiuiitual act he cannot be helil to hazte inteniled ileatL
Eoeryone must be taket to haae intanileil the prcbable

anil natwal rcsults of the combination ol acts in uhich he

joineit. All are guilty of the pincipal offence, not of abetment.

But a party not co?flizaflt ol the intention o/ his

companion to commit mutilet is ,rot liable, thought in his

corfipanA, to ilo an unlauful act." In re Basappa (Vol 51

Cr.Ll 1950). " common intention implies acting in concert,

e*bteace oJ a pre-arangeil plan zohich is to be prooeil

eithet'l- lrom cottduct or lron citcurtistances or lron afly

inciminafing facts. The leailittg feature of this section is

the element of participation in action' It emboilies a

pinciple of joint liability in the iloing of a timinal act
I
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t afiil the essenee ol that liability is the existeflce of a

cotfltnofl intmtion," (bold added)

54. Again with regard to cofiunon intention in the case of Muhammed

Arshad v State (PLD 7996 5C722) it was held as underi

"The essmce of liability enoisfrSeil ufliler this section lies

in the existence oJ a commot bttettion and to attract the

application of this prottision, it has to be shousn that the

criminal act complaineil of was ilone by one of the

accuseil in furtherance of common, intettion of all' Notr'

the intention is a state of mind tohich is not susceptible of direct

proof and can only be infereil f'rom the attenilant

circ!flrstances of the fiirne. A pioi, tle existence of common

intention tuhich usunlly consists of motioe, Pre-conEnt ond

pre-anangement cannot aluays be prooed by direct euidznce . In

some cases, dircct midettce such as confessions or testimony of

approo$ may be naailable to prooe the contn on intention but

in most of the cases, it has to be gathered from the facts

disclosed in evidence and surrounding circumstances of

the case. Refer " Khrtshi Muhammad and others t'. The Crourt"

1969 SCMR 599 uherein thc contention tlut in tfu absence of
any direct or cicumstantial exidence to shout preuious cotrcert

or arrangefieflt between the accaxd-appellants, inference of a

ammon intention 70as not justifud, was repelled nnd it u'as

obsented, "iflterttiott is a mental coailitiot and has oftet to

be gathereit from the facts anil the sutrounding

circumstances. One c*flttot always etpect ilirect ettidence

to be lorthcoming on a ,flatter oI this naturc" . Similat oieut

was expressed W tle Federal C.ourt in an earlier case " Bnlnr tt.

Croutn" repofted in PLD 1954 FC 77.

12.Vieued in ttu light of -the aforesaid pinciples, section 34,

P.P.C. is fully attracted to the lactors of the present case. From

the nidence brouglt on the record, it is quile clear tlmt all the

three appellants, zoho are real brotfurs, hnd a comtnon

motioe/grinance against the deceased for his luuing

constructed ol attempting to construct a aull on a piece of land

u,hich tlw appellants claimed was part and patul of tfu plot

ou,ned W one of them. lt is also in euidence that on the day of

the occurrence, nll the three appellants canw to tlv sllot

togetheL hlo of them uere armed a'ith guns and the third uas

hoaing a knife utith him and on reaching the spot, they asked the

deceased ruluther he uould settli thc dispute about tfu land or

not, On the latter's reply tlwt they should bing Amunr, tlu
Proper$ Dealzr toho would decide about the disPtte, tlu

appellants tokl lim tlnt they zoould taV'e the land from him

uhereupon Afml appellant raised Lalkara nnd graypled uith the

deceased. As stated abou, Arshad appellant tlwn fired at tlu

deczased u,ho fell dorun and later expired. He also Saoe a bloro 
,
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aith the butt of his gun nt tlv hesd of Mst' lrshad Begum ruiJe

of tle fuaased. Afzat and Akram appellants did not lag behind

and fully participate in the occurrence' On the facts lound hy

the Courts belozo, Akram fred at the deceased's daughter Mst
Naseeb Akhtar tottich hit het leg and he also gaoe a bbt' on her

hzad tuith the butt of his gun. Aful too Saae a knife bloru at the

back of Mst. Swrya AWiat, anothtr daughter of tfu decensed'

The eaidmce ot recotd quite clearly shotos the appellants

came Jully prepareil anil tttith com,nott intentiott to take

the lanil in dispute ftom, the ileceaseil forcibly' ln the

ooetall circtmstnnces, lDe are satisfieil that the *ct of

finng by Atshail appellant at the ileceaseil usas in

furtherance oJ common intention fully shareil by Afzal
anil Akram appellants, They usete, thercfore, ightly helil

oicartously liabte /ot the muriler of Khadim Hussain

ileceaseil. Tfuir conuictton under section i0U34, P'P C' is

thus not open to any exception".(bold added)

55. Again with regard to common intention it was held in the case of Hasan

Din v The State (1978 SCMR 49) as under;

"In our uieu the learned counsel lus misconceiaed the coftect

application of section 34, P,P.C, The mere Presence of a person on

the spot iloes not necessaily attract section 34, P.P.C, This

section is not to be applied lightly, particulatly in acquittal

cases, Vicaious liability cannot be aisiteil unless therc is some

strcng circamstances to shottt cornrnon intefltiott ln uieat of the

foregoing discussion, rue think Bashir respondent has been ightly
giuen the beneft of doubt" .@old ad'ded)

56. Again with regard to colrlmon intention the goveming legal principles

were well set out in the recent Supreme Court case of Bashir Ahmed v State

(2022 SCMR 1187) which essentially emphasized the above mentioned legal

principles.

57. We appreciate that cornmon intention can often only be inferred from

the evidence as often there is no direct evidence of the same but in this case we

find that no such inference can be drawn from the evidence in resPect of the

appellants since there is hardly any evidence against any of the appellants

even iI all the available evidence was held to be admissible by us which it has

not been.

Other evidence.

58. It appears from the evidence that a fire arm was recovered from Qari

Bilal (with whom no evidence has come on record that any of the appellants.
,
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had any connection with) when he was killed in a police encounter and his

recovered pistol matched the empties recovered from the scene of the crime in

respect of the deceased murder and as such there is likelihood that he was

involved in the murder of the deceased however no further investigation was

ever carried out in respect oI this aspect of the case. In any event the empties

recovered at the scene, the sikka's recovered from the deceased car and the

positive FSL reports cannot be connected with any pistol belonging to the

appellants as no pistol was recovered from them on their arrest and as such

these pieces of circumstantial evidence are of no consequence.

59. The JIT reports were exhibited however the evidentiary value of a JIT

report is no more than a Section 173 CI.PC report as was held in the case of

Province of Puniab v Muhammed Rafique (PLD 2018 SC 178).As conceded

by each member of the JIT's who gave evidence PW 20 Omar Shahid, pW 21

Mazhar Iqbal and PW 26 Babar Bakhel these JIT reports only represented there

opinions and were based only on the material before them which had already

been uncovered and as such these JIT reports are of no assistance to the

prosecution. A JIT report is no more than an opinion of an IO and is not proof

of any fact in terms of evidence before the tlial court as only the court can

determine guilt or innocence. In this respect reliance is placed on the case of

Muhammed Idress (Supra) and as such the trial court erred in law on relying

on such reports in convicting the appellants.

60. The question of absconsion of any of the appetlants even if this was the

case will not improve the prosecution case in the absence of any other

incriminating evidence as in this case as it only adds suspicion to the

prosecution case which does not amount to guilt especially iI no Section g7

and 88 CI.PC procedures are carried out against any of the accused as in this

case. In this respect reliance is placed on the cases of Adnan Hussain

(Supra),Khan Mir (Supra) and Rahimutlah Jan (Supra).

67. We also find that the prosecution has failed to prove beyond a

reasonable doubt any offences under Section 201, /202 ppC as it appears that

there was no mens rea to mislead or misguide any one and both the ApG and

leamed counsel for the legal heirs have conceded to this position and as such

the appellants are acquitted of this charge.

I
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62. That the appellants are entitled to the benefit of the doubt as a matter of

right as opposed to concession and in this case as mentioned above we have

found many doubts conceming the appellant's involvement in the murder of

the deceased. In this respect reliance is placed on the case of Tariq pervez V/s.

The State (1995 SCMR 1345).

In conclusion.

63. For the reasons mentioned above all the appellants are acquitted of the

charge, the impugned judgment is set aside and the appellants shall be

released unless wanted in any other custody case.

64. The appeals are disposed of in the above terms.

JUDGE
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