
3q1

ORDER SHEET
IN THE HIGH COURT OF SINDH, AT KARACHI.

Spl. Crl. A.T.J.A. No.38 of 2O2L
Spl. Crl. A.T.Acq.A. No.23 of 2O2L

Cr. Revision Application No.O3 of 2O2l and
Spl. Crl. A.T.J.A. No.41 of 2O2t

Date Order with signature of .Judge

Prese,tt:
Mr. ltsticc Moharnmud K,;rint lhou Agltrr I
Mr. luslite /stlfiqtr Ali Sntryi l.

26.LO.2022.

Mr. Muhammad Aslam, Advocate for the appellant in Spl.
Crl. A.T.J.A. No.38 of 2021.
Mr. Muhammad Farooq, advocatc for the appcllant Spl. Cr.
A.T.Acq. Appeal No.23 ol 2O2l and Cr. tievision Application
No.33 of 2O2 1.
Mr. Amir Nawaz Warraich, advocate tor the appellant in Spl.
Cr.A.T.Jail. Appcal No.4 I ol 2021.
Mr. Muhammad lqbal Awan, Additional Prosecutor General.

Mohammad Karim Khan Agha, J;- Appcllants Azhar Ahmcd S/o
Sl-roukat Ali, Irfan S/o Abdul Ahad and Faisal S/o Syed Ishtiaq Ali

were proceeded against before the Anti-'l'errorism Court No.lV,

Karachi Division in Spccial Case No.36 of 2019 in respcct of FIR

No.376 ot 2O13, under Scction 3O2134 PPC r/w 7 ATA-1997, l).S
Shahrnh-e-Faisal, Karachi and in Sp<,'cial Case No.36-A oI 20ltl
Azhar Ahmed was procccded against FIR No.l3i/2015, undcr
Section 23(1) (a) of Sindh Arms Act, 2013, P.S SIU Sindh Karachi,

whcreby accused Azhar Ahmcd and Irfan werc convicted irncl

sentcnced :rs under:-

a) Accuscd Azhar Ahmed S/o Shoukat Ali and Irfan S/o
Abdul Ahad found guilty for the chargc of the offence u/s
302(t)/34-PPC award imprisonmcnt for lile, each, and 1o
pay sum of Rs.100,000/- (Rupccs onc hundrcd thotrsr,rnd)
each, as compensation u/s 544-A Cr.P.C to the legal lreirs
of thc dcceased Shaikh Naveed lRaza, which shall bc
recovered by way of arrear of land revcnuc and in default
of pa.ymcnt f rccovcry thcrcof undergo fr-rrhcr
imprisonmcnt for six months, cach.,
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b) Accused Azhar Ahmed S/o Shoukat Ali and Irfan S/oAbdul Ahad found guitty of olfencc u/s Olif (b) of A.t.A1997 ar-rd convicted u/s 7(1) 1a; of efA 'tg9Z. tbr lif.,im-prisonment, cach, and finc ot Rs.S0,0OO7_'(R;p;;,;
Fifty_Thousand) each, in case of dcfault in'payment ol. t.hcfin, thcy shall furthe r suffcr for six month imp.isonmcnr.

c) Accuscd Azhar Ahmed S/o Shoukat Ali found guilty ot thccharge of offence punishable u/ s 23(t )(a) of Sindh Ar,r_
Act 2013, he is convicted and scntence io suffer lbr thrccyears and finc of Rs. 10,O00/- (Rupecs Tcn Thousancl) in
case of dctault he shall furthcr suffcr imprisonmcnt ftrr
thrce months.

All thc sentences were ordered to run concurrentlv ancl
both appcllants wcrc givcn the bcnclit of section 182_tl
Cr. P. C.

Howevcr, accuscd FaiseLl rvas acqujtted vidc
,.ludgmcnt dal.ed 23.O 1 .202 I .

im plrgn crJ

2. Briel facts of the case just unfolded by the complaini.tnt
Kazim Raza as in FIR No.376/2013 are that hc was rcsiding at Flat
No.9O5, Block-A, West Point Tower, Defence Hriusing Authority,
Phase -ll, Karachi, on 27.06.2013, received a mobile phone call
from wife of his brother that her son namely Sabih phoned her that
Shaikh Naveed Raza (rcal brothcr of complainant) was gunncd

.cddown by unknown arrn- persons at about 07:45 hours, when thev
werc on the way in vchicle bearing No.ANB-747, Suzuki Liyanzr, :.rt

Habib Ibrahim Rehmatullah Road, near National Stadium Bridgc,
and they were shifted to Agha Khan Hospital. Complainant reached
the hospital and come up with dead body of his brother Shail<h

Naveed Raza in Emcrgency Ward. Thus, FIR r,r,as lodgecl against

unknown culprits.

3. After completion of formal invcstigation, final rep<rrt undcr
"A" Class was submitted before the conccrned Court. On the orders

of lnspector General of Police, Sindh, on 27 .O9.2013, investigation

was transferred from Shahrah-e-Faisal PS to SIU/CIA, Karachi,

where, first, investigation was entrustcd to SI Rashid Alvi and then

it was transferred to Sl Zulfiqar Hyder. During invesrigation,

complainant Kazim Raza, brother of dcceascd Shaikh Naveed Raza,

disclosed to SI Zulfiqar Hyder, that murderer of his brother, Azbar

Ahmed S/o Shoukat Ali had been apprehended by the policc ot'
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Defence PS. On 09.10.2015, accused Azhar during interrogation
confcssed his guilt that he along with his accomptices n:rmcl1,
Owais, Irfan and Faisal Chaudhry dcmanded extortior.r mone.y L()

the tune of Rs.20,0O,0O,000 (rupees twenty million) from thc owncr
of Makkah Motors, on his refusal they committed his murder.

4 . In order to prove its case, the proseclttion examined 13 p.Ws

and exhibited various items and other documcnts. All thc
appellants in their 342 Cr.p.C statements denied prosecution
allegations and claimed their innocence. None of the appellants
examined themselves on oath or examined any D.W in thcir
de[ence.

5. After appreciating evidencc <rn rccord, thc trial courl
convicted the appellants Azhar and Irfan but acquitted accusccl
Faisal and appeal against his acquittal has been filed. Thc
complainant has also filed Rcvision Applicution for cnhanccmcn I

for their sentence from life imprisonment to death sentence. Hcnce
the Appellants Azhar and Irfan havc hled appeals against their
conviction.

6. At the very out set lcamcd counsel for thc appellants anrl
learned Addl. P.G. drcw our attention to the fact that as many :rs

06 PWS i.e. PW-l Kazirrr Raza, pW-8 Muhammad Latecf, pW-9

Muhammad Ayub, PW-10 Sadiq Shah, PW-l I Zulfiqar Hyder and

PW- 12 Javed Masceh were examincd and thcir examination in

chief was recorded in absence of learned defence counsel and Lhis

has caused prejudice to the zrppellants during course of thc trial
and as such the case, as mattcr of law, should bc rcmanded back
to the concerned trial Court.

7. We find that based on the erbove contentions madc b1,

Icarned counsel for the appcllants including the learned Additional

Prosccutor Gencral, this is a casc which warrants rcmand berck to

the c<incerned trial court. This is because under section 353 of the

Cr.P.C. the evidence of all the witnesses (evidcncc-in-chicf, cross,

examination and re-cross-examination) must bc rccorded in thc

presence of the accused and his defcnce counsel especially in n

capital case. The idea bchind this is that the appellants shall hzrvc
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fair trial as guarantecd by Article 10-A of the constitution. ],..r
cxamplc, if thc counsel of the defence had been present when thc
'aforesaid important witnesses wcre giving cvidence in chief, thcy
may have objected certain qucstions being put and c(:rtair)
documents bcing exhibiteci, as such the fact that the appellirr_rts
dcfcncc counsel was not present during this proccss has causcd
prejudice to the appellants in their defence case. We note that this
Court has already in such likc cascs for example reportcd in S[]L1{
2021 Sindh 112 and 2019 MLD 1713 adoptcd rhe tolkru,ing
approach of remand. As such wc set-aside the impugned judgmr:n t

and remand the case back to the ATC Court No.IV Karachi for
limited purposes of rccording evidence of aforesaid O6 pWs

mentioned in this ordcr afresh in the prcscnce of the counscl ol
both the appellants who shall also be present during the cross-
cxamination and examination-in-chief. Thereafter the trial court
shall record afresh section 342 Cr.p.C. statements of thc
appellants and after hearing the parties rendcr a fresh .Judgmcnt.

This proccss shall be complcted within thrcc months o[ thc clul.c ol'

this ordcr. This order along with rhr: R&pS shall bc scnr b.y I hc

office forth with to the A'lC Court No.lV, Karachi for compliancc.

8. Learned counsel for the complainant under instructions docs

not press his appeal against acquittal in respect of accused Faisal,

which is he reby dismissed as withdrawn and as such the acquittal
of Paisal will rcmain in field and he will not be subject to frcsh

trial. It is made clear that only the appellants Azhar and Irfan shall

face thc trial in this case. The Rcvision Application is also

dismissed as infructuous.

g. 'l'he appcals against conviction, acquittal and

applicatbn stand disposed of in thc above te rms.

revlsl0I')

rh/
y6<;r. xlolw.-,

)
J

4

.sh(lhz(ld Soomro Y,,l 2-s 7t-

\4f


