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IN THE HIGH COURT OF SINDH, KARACHI

Loa
t

Present:
Ml lustice Mohammad Karitn Khan Aglm
Mr. Justice Zulfiqar Ali Sangi

CRIMINAL APPEAL NO.334 & 335 OF 2021.

Appellant:

Respondent:

Appellant:

Respondent:

Appellant:

Respondent:

CRIMINAL ACQUITTAL AppEAL NO.383 OF 202t.

CRIMINAL APPEAL NO,335 OF 2021.

Waqar Ali alias Bantoo s/o Irshad
AIi through N4/s. Maroof Hussain
Hashmi and M.S. Anjum,
Advocates.

'Ihe State through Mr. AIi Haider
Saleem, Additional Prosecutor
General Sindh.

Asad alias Chota y'o Muhammad
Irshad through M/s. Maroof
Hussain Hashmi and M.S. Anirrm,
Advocates.

The State through Mr. Ali Haider
Saleem, Additional Prosecutor
General Sindh.

Muhammad Waqar-ul-Islam s/o.
Muhammad Irshad Abbasi
through Syed Lal Hussain Shah,
Advocate.

The State through Mr. AIi Haider
Saleem, Additional Prosecutor
General Sindh.

Muhammad Waqar-ul-Islam s/o.
Muhammad Irshad Abbasi
through M/s. Maroof Hussain
Hashmi and M.S. Anium,
Advocates

CRIMINAL REVISION APPLICATION NO.152 OF 2021,.

Appellant:
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Respondent: 1) Waqar Ali alias Bantoo s/o
Irshad Ali through NI/s, N{,/s.

Maroof Hussain Hashmi and M.S.
Anjum, Advocates
2) The State through Mr. Ali
Haider Saleem, Additional
Prosecutor General Sindh,

Date of Judgment 79.09.2022

IUDGMENT

Mohammad Karim Khan Agha, l:- Syed Lal Hussain Shah, Advocate files

Vakalatnama on behalf of Sikander alias Babloo, who is respondent in

appeal against acquittal bt,aring No.3ft3 o1 2021.

2. Appellants Waqar Ali alias Bantoo and Sikandar alias Babloo were

tried in the Model Criminal Trial Court / Court of 1't Additional Sessions

Judge (East) Karachi in Session Case No.2327 of 2020 in respect of Crirne

No.275 / 201,8 u/ s 302/397 /34 PPC registered at PS Brigade, Karachi and

vide judgment dated 14.06.2021 Waqar Ali @ Bantoo was convictetl

u/ s.302-B PPC and sentenced to life imprisonment. In addition he was

directed to pay compensation to the tune of Rs.10000,2- to the legal heirs of

the deceased and if he failed to make such payment he would suffer S.l.

for 06 months more in addition to the substantive sentence, Accused

Sikandar @ Babloo was acquitted.

3. The brief facts of the prosecution case as narrated by the

complainant Muhammad Waqar-ul-lslam Abbasi son of Muhammad

Irshad Abbasi are that Muhammad Imad ul Islam Abtrasi (deceasecl) was

his vounger brother. On 28.12.2018 he was present at his house. At about

0142 hours he heard sound o{ fire. He saw from the window of his house

which was constructed on first floor tlvo persons one wearing hehnet ar.rt-l

other was without helmet. Both were having pistols. The person with

helmet was fighting with his brother Imad while the person without

helmet was standing on his bike. His brother was holding hand of the

person with helmet and the person without helmet fired at his brother. In

the meanwhile, he went down stairs and saw the person without helmet

was making continuous firing on his brother. When he tried to follow

them, they fled away on motorcycle. His elder brother Ansar-ul-Islam

also arrived with other peoJrle of mohallah. They brought injured Imacl to
)
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Jinnah Hospital on motorcl'cle. The doctor was making treatment during

which his brother expired. Ihe police arrrved and examined dead bodv of

Imad and SIP Javed arrived and recorded his statement u/s.'154 Cr. P.C.

Thereafter, after post mortem they received dead body of his brother.

Hence, on the basis of statement under Section 154 Cr.P.C. such FIR r,vas

lodged against two unknoq'n accused persons.

4. A{ter completion of investigation the challan was submitted against

both the accused to which they pleaded not guilty and claimed trial.

5. The prosecution in order to prove its case examined 12 witnesses

and exhibited various documents and other items. The statements of

accused were recorded under Section 342 CI.P.C in which they denied the

allegations leveled against them and claimed false implication.

6. A{ter hearing the parties and appreciating the evidence on record,

the trial court convicted the appellant Waqar Ali as set out carlier and

acquitted Sikandar hence Waqar Ali @ Bantoo has filed this appeal against

conviction. In respect of Respondent Sikanc'lar @ Babloo complainant has

filed an appeal against his acquittal bearing No.383 of 2021 ancl he has

also filed a Cr. Revision Application No.152 of 2021, for enhancement oI

sentence of Waqar Ali @ Bantoo from life imprisonment to death penalty.

7. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the impugned judgment dated

74.06.2021 passed by the hial court and, therefore, the same may not be

reproduced here so as to avoid duplication and unnecessary repetition,

08. At thc very out sct rl'c note that appellant Waqar Ali @ Bantoo was

also tried separatelv before the same trial Court in Session Case No.2015

of 2020 under FIR No.54 of 2020 u/s,23(i)A SAA 2013 of [,S Brigacte,

Karachi and vide separate judgment dated 14.06.2021 he was convicteti

and sentenced to suffer 07 years imprisonment with fine of Rs.50000/- a:rcl

in case of default in payment he would undergo SI for 02 months more.

He was also extended the benefit of Section 382-8,

09. It is noted that there were two separate judgments in respect of

each case which were inter connected as the case pistol recovered from the

appellant Waqar Ali @ Bantoo in the Arms case was also used in the main
2
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case of murder and as such there was no reason why both these cases

should not have been amalgamated and tried together in order to avoir.l

conf licting iud gments.

10. Be that as it may, learned counsel for the appellant Waqar Ali,

Learned counsel for the corlplainant, learned counsel for thc Resptinrlent

Sikanc{ar for whom appeal against acquittal has been filed and learned

Additional Prosecutor General Sindh pointed out that the evidence of 03

PWs in the main case bearing No.2327 of 2020 and inter connected case

20-15 of 2020 are identical in all respects. These are PW-1 ASI Sahib Khan,

PW-2 PC Arshad and PW-3 I.O. Abdul I(haliq. According to them, the

evidence of all above three witnesses have been copied and pasted in both

iudgments and as such this has led to a defect which is not curable u/s.537

Cr.P.C. and as such the case needs to be remanded back to the trial court

for a denovo trial.

h
11. We have considered the contentions of the parties ant-l the

relevant law. We have also compared the evidc'ncc of PW Sahib Khan,

PW Arshad and PW Abdul Khaliq antl we are satisfied that the

depositions of the above tfuee prosecution witnesses are iclentical h il
respects and were copied and pasted in the rwo separate iuclgments which

under the law is not permissible. In each separate case each witness lras

to appear in the witness box to record his evidence and cannot be copied

and pasted into another case. This is a defect which is incurable as was

held in the case of Azad Khan v. The State (2004 YLR 1076):-

"4. We haoe heard the Adaocate for the appellants, State counsel
and perused the record of this case aery carefully. Learned
Adaocate for the appellants luts stated thnt the procedtte adopt:ed

by the tial taurt itr the trial of both the cases t,as agatnst thr
prooisiotr of lau as after recording the statement of ruitnesses irt
one case the copies of the said statements ruere placed on tlrc record
of another case, ruhiclt is not permissible under tlrc lnru as strch, the

appellants hnue been prejudiced, therefore, lrc has pmyed thnt tlu'
cases may be remnnded to tlu trial Court for retrinl.

5. Learned State counsel after gottrg through the depositions of'

zoitnesses in both the cflses has conceded tl.rc nbot e position and lns
further ndded tlut the tial Court hns committed illegality in
plncing the copies of the depositions of utitnesses recorded in one
case, in the file of second case and that the said illegality is not
curable under section 537, Cr.P.C.

,
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6. We hazte gioen due consideration to the argutnents and hate
minutely examined the statements of three ruitnesses recorded in
both the cases. They are P.W,l, A.S.-1. Melnr AIi, Shah, Mashir,
P.W.2, S,H.O, Muhammad Aslam, complainant, and P.W.3 Line

Offcer Muneer Ahmed, lnaestigating Oficer. We find tlnt the

said three uitnesses are common in both the cases. 'flrctr

statements uere reconled on tlt one and snme date in botlt tht
cnses. Tle exaninntion of the statentettts retenls that extnnitntron-
in-chief, cr,tss erontirutirrn, Tlaragra1tlts, serttettces, constt-trttiott
and placement of ench sentences and ruords of each sentence nre

same, '(except opening sentence and ont ruord in 15th line of llrc
deposition of P.W.2) tohich is not possible ruhen tlt stnttments of
same utitnesses sre recorded on the sane date but nt diffi:n:rt!

timts. Theret'orc, it is clenr that after recorrling tlrc stntttments t'l
zoitnesses in one case, the copies of the depositions of the snid

ruitnesses rlere prepared and placed in tlrc rccord o.f otlrcr cnse. Tltc

said procedure is in oiolation of proaisions of section 35i, Cr.P.C.

and Articles 70 and 71 of tle Qanun-e-Shahndnt Order, 1984.

From the said procedure, the tial Court, in fact has rend the

eoidence of one case in other case uhich is not permissible under
the laztt. The said procedure is highly objectionable and has no

sanctity of lau.

7. ln ztieto of the abooe circumstances, the subntissions made br1 tlrc

learned atlaocate for the appellants haxe great .force, as suclt; lhe

mode nrlopterl by the tial Court in conducting these cnses is

illegnl, ruhidt hns rtitiated the tials.

8. In the case oJ Noor Mulummad rt. State PLD -1981 Lahore 60,

zohere some portion of tlu statements of toitnesses ruere copied front
one case arul plnced on the record o.f anotlrcr cnse tlrcu in vrclt
situation it zpas lnld thnt the trinls of both tlrc mses n,tre illcgttl
and the sairl de.fect ruas not atrable under section 537, Cr.P.C.,
therefore, the Court ordered for the retial of botlt tle cases.

9. In the case of Alam Sher rt. State 1977 PCr.Ll 1078 in tlt
similar situation the C-ourt ordered for the retial of the cnses and

at page 1085 obsenterl as follouts'--

"..... ln all the nbooe fiae cases, the et idznce consists of lhe

statements of Khan Mir, P.W.1 and Ch. Ahmad AIi,
S.H.O. P.W.2 'and recooeies. The eaidence has lteen

recorded in a mechanical fashion. lt appears that the entire
eddence ruas recorded once dnd fiae copies ruere prepared
and filed in different cases. The judgments haz,e ulso been

witten tn thnt nrcchanicnl fnsltion.

In case rf Muhnrumnd Younls t,. Stnte PLD 1953 Lnhort
321, it is reported that if there are common juclgntents and

et idence is copied, the trial ruas said lo be illegal, oi;. irt
oiolation of mandatory prottisions of su:tion 353, C.r.P.C..

nd s?ctions 137 and 138 of the Erirlenct Act. Smriltrly, nt

Nur lllnli u.' Stnte PLD 1966 SC 708 the Suprenrc Cotrt
disapproued the procedure uhereby the soitlente of commott

ruitnesses ruas recorded once only and their statements uera
read out in tle othzr cases. Similarly, in Abdul Walrced r.
State '1968 PCr.Ll 776 where the etidence of Handn,riting

,
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Expert, tlto tlos common in tzoo cases, and zdnse origtnal
deposition uas placed on the record of the other cnse

tlrough o carbon copy; tlrc procedure adopted lnd
inztalidaterj the tial, and retial uas ordered. ln casc o.f

Qalandnr Khan zt. State PLD 7977 Peshnuar 1'19 the

ststement of common witnesses ruere recorded onhl in one

case and the carbon copies thereof zoere placed on tln retord
of the other cases. It utas held tlnt tle procedure ndoTtLed

ruas illegal."

10. We agree with the aboue proposition of lmu. ConsequentU, u'e

set nsid.e tlu rorntictiotrs trnd sentetu-es atparded fu tlre appellants,

tuitlnut toucltittg the merits of the cnse md remand both tltt c:.ses

for retial from tfu stage o.f recording of the etidence. Tlrc appeds

are alloted in tle ahope terms."

72. In the iight of the above, it justifies a remand of the cases back to

the trial Court for a de novo trial. Accordingly we set aside the judgrnent

passed in Criminal Appeal No.334 of 2021 and No.336 of 2021 and direct a

de novo trial of the same which shall be held by the Model Criminal Trial

Court / 1s Additional Sessions Judge (East) Karachi whereby the learned

trial Court shall frame a common charge in respect of all the offences ancl

thereafter carry out a denovo trial and conclude the same within 03

months of the date of this ]udgment.

13. We note that appeal against acquittal has been filed against

respondent Sikandar, who was acquitted in the main case. We consider

that it will meet the ends of iustice if Sikandar @ Babloo is grantecl bail

after furnishing a solvent surety in the sum of Rs.50,000/- and PR bonds

in the like amount to the satisfaction of the learned trial Ctrurt i.e. Motlel

Criminal Trial Court / 1st Adclitional Sessions Judge (East) Karachi within

7 days of the date of this order and ioin the trial.

-14. That having remanded both the cases back to the trial court as

mentioned above for a de novo trial after framing a single charge we

hereby dispose of Criminal Acquittal Appeal No.383 of 2021 and Criminal

Revision Application No.152 of 2021 as infructuous. With regard to the

Criminal Appeal No.335 of 2021 this appeal shall be separated frorn this

bunch ancl shall be put up before a single bench of this Court for hearinl;

as oer roster on 04.10.2022.,'
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15 The above Criminal Appeals No.334 of 2021, No.336 of 2021 ,

Criminal Acquittal Appeal No.383 of 202L and Criminal Revision

Application No.152 of 2021 are disposed of in the above ternm.

16. A copy of this order along with R&Ps of above disposed of appeals

shall be returned to Model Criminal Trial Court / 1st Additional Sessions

Judge (East) Karachi for compliance.

rK
IUDGE

ttf n /zt
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IN THE HIGH COURT OF SINDH, KARACHI

CRIMINAL APPEAI- NO.661 OF 2021.

coNI. cAsE N().17 0Ir 2021.

Present:
Mr, f usticc Molmmmail Karin Kluu Agha
Mr. iustict Zulfiqar Ali Snngi,

Appellant:

Respondent: The State through Mr' Ali Haider
Saleem, Additional Prosecutor
Ceneral Sindh.

Date of hearing:

Date of Announcement:

19.09.2022.

72.09.2022.

TUDGMENT

N,IO HA N,{MAD K,\RIN{ KHAi.J AGHA, l:- 'lhe appellant Ghulam Mustafir S/ o

Bacli ur Rehmau has preferrecl the instant aPPeal against the iudgment rlatcti

23.1"f .2027 passed by VIth Additional District & Sessions Jutige, Karachi West in

Special Case No.44 of 2018 arising out of Crime No.296 of 201'7 U I s 376 PI'C

reBistered at P.S. Docks, Karachi rvhereby the appellant was cotlvicteti attd

sentenced to death subject to confirmation by this court along with fine of

Rs.500,000/- payable to the victim in view of section 545 sub-section (a) and (b)

CI.P.C. ln case of default in Payment of fine he shall undergo R I. for a further

period of 05 months.

2. The brief facts of the case ate that on '19.07.2077 at about 1500 houts,

complainant namely Noor Muhammad son of Jabir Malook lodged FIR

No.296/ 2A17 fls.376 PPC at'Police station Docks, wherein he stated thar orr

72.07.2C/17 at about 1830 hours, he was available with his family, when his

Saandu namelv Chulam Mustafa son of Badi ur Rehman resident of House

situated at Muhammadi Colony, Karachi, came to his house and took his

daughter namely Baby Muskan, aged about 08 years on the Pretext of buving hc'r

sweets. At about 1930 hours, his daughter Muskan retutned at her housc crvitlr

with blood on her shalwar. tIe took her to the area doctor and then werlt at

chilclren ward, linnah Hospital, Karachi for her rnedical treatment After st'me
t

Ghulanr Nlustafa S,/o.

Rehman throrrgh Mr.
Channa, Advocate.

lladi ur
Irrrtiaz Ali
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tinre, he came to know that the rape has been committecl with his daughter

Muskan and she also disclosed that her Khalu Ghulam Mustafa has committed

rape with her, hence this FlR.

l. After completion of invr:stigation I.O. submitted charge sheet agairxt thc

accused person to whicjr h? I)l''r(led not guilt) and claimed trial.

-1. The prosecution in ortler to prove its case exanined 6 r.r,itrresses antl

exhibited various documents antl other items. l'he statement oI accuse,l r,r,as

recorcled uncler Section 342 Cr.Ir.C in which he t.lenied all the allegations le.,,ellrll

against him, After apprecialing the evidence on record the trial cor.rrt convicteti

the appellant ancl sentencecl him as stated earlier in this juclgment hence, the

appellant has filed this appeal against his conviction.

5. The facts of the case as well as evidence proclucecl before the trial court

fincl an elaborate mention in the impugneri judgment passed by the trial <.orrrl

ancl, therefore, the same may not be reproduced here so as to avoid duplication

ancl unnecessarv repetition.

6. Learneti counsel for the appellant has contencied that the appellant is
il.lnocent and has been falsL:lf implicated in this case at the behest,f rris wife I,w
3l3cgurn Kulsonr whom he hacl rluarreled with hence the 6 day clelav in loclging

the FIR during which petiod consultation took place with thc complain.lnt, I,!V -1

his anntrvecl ex rvife, and PW 4 tht, mother.l the victiltl all of *,h.rr lvere rclatr:rl

to Llle victim arrd aqainst hinr; that there was .o eye w,itness t. the nrurclcr; th<ri

the'e' is no last seen e'idcnce; that the cvirlence of thc w,itnes.ses sufic. Ir.rr
matcrial contradictions and cannot [.re salely relied upon an<l thus f.r any or.all

of the above reasons the appellant should be acquitted of the charge by being

extended the benefit of the doubt. In support of his contentions he placcd

Ieliance on the cases of Muhammad Afzaal v. The State (2019 Ml.D 1707),

Saleem and others v. The State and others (2021 MLD 11g4), Muhammad Javecl

v, The State (2019 SCMR 1920) and an unreported Judgment of this Court Zain_

ul-Aabdin v. The Slate (Criminal Jail Appeal No.117 of 2021 tlated 15.09.2022).

7. ()r.r the othcr hand lcarnecl Adclitional l).(.rsccutot Cerreral Sinrih

apl)ealing on [-ehalf of the Stati,has lullv srr]rl)ort(rrl the imPugrrcrl juc1l1nrL,nt. lrr

p.rtticular hc has crntentled thar the clelav ir.r thc FIR r.vas not liltal t(r th(,

pl'()sccrltion cast', that tlre last -qc('n evidencc connects thc accr.rst:rl io the cr.rrrrr.

r'r'hich is corrtrboratecl by thc blootl ancl stmr.n u,hich u,,as J()un(l on llrt'.rr,.:rrs,.,,i
J
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Shalwar and the medical evidence and has preyed for the dismissal of the appeal.

ln support o[ his contentions he has placed reliance on the cases oI Irfan Ali Sher

v. The State (PLD 2020 Supreme Court 295), Mst, Sughran Bibi v. The State

(PLD 2018 Supreme Court 595), Zahid and another v. The State (2020 SCMR

590), Abdul Ghafoor v. The State (2000 SCMR 919), Babar v. The State (2020

SCl\'lR 761) and Fayyaz Ahmad v. The State (2017 SCMR 2026).

ft. We have heard the arguments of the learned counsel for thc parties, gone

through the entir,: evitlerrce u'hich has L.een read out by learned counsel fLrr the

appellant, anll the impugnttl judgment with their able assistance ancl havo

considered the relevant law including the case law cited at tlle bar.

!). Before procceding further we are acutely aware that this is a very heinous

oftence whereby a minor girl has been raped in a most brrital rnanner w.hich

crime of{ends the very core of society and humanity however, as Judges wc. havc

to put such aspects asidc and decide the guilt or innocence of the appellant bv

tlispassionately assessing the evidence beforc us and coming to a decision which

is supported bv the evidence on record and the governing law anci not by our.

L',notions or own personal feelings. We can only be guided by the evidence and

the Iaw ancl nothing else, In this respect we refer to the case of Azeem Khan V

Mu jahid Khan (2016 SCMR 274) which held at P.290 Para 32 as under;

" Sinilarly, mere heinous or gruesome ntture oJ crime shnll not
datract the Cotrt of lan, tn aru1 mnnner t'ron tlrc due courst. h)

itrrlge and mttk,: llrc tpyruisol of tuifuncc it a lnid doton nnntr
nnrl to extend tlu berutfit of reasonable doubt to an ncarsed pcrson
being infufensihlc and inaliennble ight of nn accused. Iu gettirrg
ittlluence front llrc nature o.f the cime tnd otlrcr exlrntleous
considenlion nigltt lcatl tlr fdges to tl p te t[V u,roni
conch.rsiott. ln tlnt (t)(nt tlk iltsti tlouldbe smlly".

10. This position was reiterated in the later case of Naveed Asghar v

State (PLD 2021 P.600) in the following terms;

"The ruthless nnd ghastly murdLr of t'it)e persons is n cnme of
luinous nature; but the frightful nature oJ cime should not blur
the eyes of justice, allowing emotions triggered by tlrc horrit'ying
nature of the oflence to prejudge the accused.. Cases are to be

decided on tlrc basis of eaidence and aidence alone a d not on the
hasis o.f sentiments snd emotions, Cruesome, heinous or brutal
nature of tha offence ma1/ bc rclet)nnt nt tlrc sttge of uronrding

. suittble punishment after conuiction: hut it is tottlly irrcl{,Tt t nt
the stage of nppraising or renppr sing the erid?ncL, ru,ailnble on
record lo deh;nnine guilt o.f tlrc ntcused Trrrson, rc possihiltlLl of ttt
ntno(rt1I pL:t:,o.1 J',l,rrrS bccr; ?l'/i,,tgiy i,tttrln'd iu ,nqts of strtht

/
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inlure t:nflnol hr rtittl otrt'/n iti' riccrl pr'r>or 
'is 

p,.('strI,t"d l" /rr'

innocent liu 
'tn "'" 

n!"''' pioo":i'i 
.::j!:'y,'!:,*:!r:ilii:l''o'];;'1i"Xl.,

and thrs p':,':::!":'.',1,,"!,,"i,),ir"i,i'r,,,,s, nsn,n't. Itun ht't1ontl

n ro st crr I ion s ut rc e ds t t t I' t u' 

s"' 
o 

o f l, gnttti o d iir ribl e. c o t fkl e.n ce
'reflsonnble loubt ort.,"'" ':':"':^;l-u:,,"" ,,,,,,1once. No mnltir ltot,
inspirins trusttrcrthv 

can(|.t:;:;;;i ;;;;,"i"' oJ.!a.fi rnnt utiler

";:;:,i : if^"::: ;,";: ::;::' :iff ;;i li :,w i.';, 1: ;,:,,":r !::: ;
i::,il!,'li,r:,i:',::,,i:f;";;':':';;'t:::"}o::*"*,',',;:;:,:,'::l
'p,inciptcs'f .'**::::';h,Y",i",ii,iii,"; o,i,r ;,fluanced bv the

sttstetnatrc and structured nlnilel' tt't'Ll.:::" 
i^"'1*'i' n' slrclch or

' ;i :,:;: ;;' ;i i i nlt e ga t i o n s l':! ^:',: :' ::!,',''," i! lii,)' n' n n, u n'

x!:;i;i::ii:;":,':,i';i'::i;o*.':l:'i,#:;,:1,i:,,:!ff ,,!;l!'!,

l',"','i:,,:,:;i;,,:,',i,''1,'',,iil'ii'i;!v"l'!i^"'ii'::::j,";::,':,:,':,1,;;1,1,:,:,i','i,'",
Llnt the rri ciltes "!,'#i i')i','r,r|io ij rh'' con'sttttttron and nn'

i:;!::::;:!,i'iX',,;;:'i';;':';;i;;'"vsarr 
constrrut':orrnircsisrnrii'c

instnrment ,rr, or:li, \,l'iin"' ar,r,i,***" of '..'^'..",, 
rig/rls arrd

'Ji''i)i'ii'"t 
"t 

or cittriral ctutrge ng..inst' nny Pttsotl'

11. At the outset based on our reassessment of the prosccution evidencc'

especially the medical evidence we find that the prosecution has provel1 Ltyouel

a reasonable doubt that on 12 07 2017 between 1630 and 1930 hours baby Muskan

(ttle victim) aged 8 years "' *t 
*"t subject to sexual assault/rape most probably

in the area of medina Chowk near Saleem Machi Ka Wara Karachi'

12. The onlV question left before us thercfor-e is whether it was the appellarrt

who sexuallv assaulted/raped the victim at the said time' date and location?

13. After our reassessment of the evidence we find that the Prosecution 
has

NOT proved beyoncl a rcasonahle Llor'rlrt the charge against the aPPellant for

r,r'hich he was convicteLl t""fi"g it' view that each criminal case is bascd on its

own particular'"tt"' t"t'*L"'Les and evidcnce for thc Iollowing reasttns and

allolv his aP1.rt'al;

( a) r'he I lR ra'as I.cl getr. 6 *i;: 
""'fl :l: JX:lt":'l,yti*;:l:]"'Ll'

i..,i"r.'t t'u'n been fatal to ll: Prol: -":::". ;;"., oftt'n sivt'tn,'
",,.l..io, courts in raPe and k'dn;P1ill ^c:i:..,::;;:tli: Fii..,. '''
comptuinunt in such like cases ':ri:;T;:"i";,iy I, ,""u.cn 

. 
i" t1"'

.r.lt .u."t the main tt"l"ll^'i.""ai" 
ossautt.'a minor at hospital

m i ssi ng person o' 
"tt:id 1:,t-":.'; i:' i'n.;;p;;, reliance is 

1 
:l aced

a. hasieen explaincd Tt::"::;i'i;f;r' oti tn", (suprir) \Nc .'1"

on the cases of zahid (5upra),,1rilr'."r" it " appella_nt was nirmr',1

rrote however that in this P."ttn.,a."il, the time of her clisihaLt+,

Lrv the victim 4 davs alter tne

*

I
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from hospital atld yet it still took a further tu'o davs for the father

to register the FIR which puts us to some cautiorl'

(b) The best evidence namelv th'lt o[ the victim lvas. not Prod]'rced

i-f tfr"'pror".,tinn desPite her being about I ) ears of,'rFe and sintc

ir{"'"ip"rf""* was known to hcr as i relative sht' coultl e'1silv havi:

identified him as the person who had sexuallv assaultecl her/tirptrtl

her. Thus, thele is no eye witness to the sexual assault/ rape'

(cl With no eye witness to th€ raPe as such the Prosecutlon casL' is

;:r";;;;t.;,";;r",,iiot "'lauttt" 
which the court must vicw rvitl.r

great care and caution'

ln this respect reliance is placerl on the case of Azeem Khan V Muiahicl

Khan (2014 SCMR 274) which held as under;

"lfl cases of circtunstantial eaidence' the Courts are to take

*iriirii"iry cate and caution before tely,ing on,the 
,.same'

Circumstantiil ct'idence, eten if supported by ielecttoc or

ii.narlequatt' e'itirhte, cannol he uarle l..asis for com'rtlron on t
cnoicl chtrgt lvlort pnrliculmhl' tLthet tlrcre arc indicatiotls oJ

l'!r'ii,,'r, ,i) ,',,1'1''n'raitron of tt ins. or mtrodutittg 'mq 
ytett of

;;;',i;',;;;'rri,l,nJ,l. 'r" 
ct'ti*t sttot d nhaaLls be nintfut lo rnkt

extuaordinanl lrecntrlrcns' so thr tlrc possibilify of .rl hatttg

iltib"rotelv *irl1l irto .ialst inftn'1.r 
,nnl ,1,uttnlly. 

rL'rorry
'rnn-rt 

riori' u tct hr' rttlerl oul' ll*'n'.lire lnrtl and lrt.tt rrrlts sltotrl'l

i' riiti:"a frtr carct'tttly nnd narrou'lv t-x1t1ti.t t t tty a rt r 

1t 

t t.1t nnl nl

"r,iaiurc 
ui orrn,orur'h"""' cl wnce s ttf .tabric nt trrg-a rt l t 

-u' 
i rlertct

'or" 
olr,,o"v, th"r,, To justifu the i.nferYce :f y'^:u,oI *t

f,i,"uo"a'p"rro,, the circuiitantial 
'eaidence 

must be of a

quality 
'to be incompatible u'ith the innocence of the

'o""u,ria, tf such ciicumstantial eztidence is not of that
'riiraora 

an'd qtalitg, it uoulit be highly ilangerous to rcly

uoon the same bq awailing capital punishment' The better

;;";';i;;;;;" "*outd be iot io retv upon it in secuin!* tt*
eflds of iustice,"

Likewise in the case of Fayyaz Ahmed V State (2017 SCMR 2026)

th.. oreat care and caution in which circumstantial evidence

"""UEa 
i. U" t.t"i*i'"a 

"r'as 
etnphasizetl especially when dealing

with a capital case in the following terms;

"To beliette <t raly ott cirunnsttntial eaidence' - 
the zuell

sittled and deeply en*enched pinciple -!t:.'-ho! 
ft it

infieratite for the Ptosecution to ptoaide all links in chaitr
';;';;;;;;i;" 

ojne, utuerc one enit of the ssnrc.totches thc
';;;^';;r;y 

snd the otfut the ne(k.of.thc acc.us.td' .Tl1 
prrstnt

case is of iuclr a trahtt rt'lu:rt' mtnrl ln: 's nre nrissirt'g irt !h" rhrtin'

1-o carnl conttittion on a Pifnl 'Jrnr8' 
if rs.csscnlial 

.fhtt 
courts

in, ti' aupry scrutittizt tfu cirrunslantinl tudrrue ba'nusc

Soiiroii"g of ludt et'idence is not uncommon rc u'e ltme noticerl

in some cases thus, uery ruinutr nnd nnrrou' txanintion of tht

sanrc is necessary to securc tle ends of i$ticP and llnt the

' Prosecution has to eslablish the case beyond all tessonab.Ie doubts'

resting ot1 circumstsnti epidence " Reasonable Doubt". does not

,nroi'ony doubt but it must be nccompanied by.such rcasons'

,rltror,ni * persuade a judicial ntind for placing reliance on it $ ,

. ,r (el. Soh

/
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it is short o.f surh stsndant, it is beltr to tliscutd the sanrc

so that ar imrocett lterson might not be sctt to gallotrts T'o

draut an infercnce oJ guilt from such euidence, tht'Court has

to applV its judicinl mifld tuith deep thought and Tritlt cxtttt
curc and cautiott rtttd tthenatter tlrcte arc ofla (rr sorl7(l

indir:ations, shoutittg the asigtr o.f the Prosttution o,f

manufacturiw tnd Prep rqtiotl o.f o cnse, tlrc Courts hsue to

sholL, relucta u to belieue it fi ess it is jldiciolhl satisfietl
abfii th? guilt ttf acutseil persot and tlrc retltired chtin is

tnade out toitltout missing link, othenuise at rtrtdottr
rcliance on such etidence uould result in failurc oI iustic(f'.

lf ttuty tlso he ktpt in mind tlnt so Ptimes tlte tn:cesltlfitittg
ngenay colktcls circumstcntial ct,idence secnts upptretttlry

Itelierable houeuer, if the strict sta ilatds o"f sctutiny arr.

applieil there zoould appcm fianu Uacks antl doubts in tltt
same uhich are alwaus inherent thetein and in that case

Courts haxe to discard anil disbelieae the sqme." (ttolcl arlded)

In this case it is pertinent to note that PW 3 Begum Kulsoom who is

the wife of the accused seems to have reason to falsely ir.nplicate

her husbancl who is the accused. In her own evielence she has

admitted that she had quarreled with hc'r husband and for the last

two (lays lrfore tlte incident she hacl been staving with her tnother
and that after the incitlent she had filetl suit for divorcc' ftotrt her

husband the accusetl. lt is notable that her evi(.[e]rcc is one of three

separate ancl differing sets of eviclencc o[ how the victim returrled

home and significantlv she was the one rvlto h.rn(l('d (rvcr Ilcr
husbancl's blood autl setncn stained shalwal 5 da\s alter the

incidcnt despite her uot knowiug what he rvas rveat itlg that clay. In

addition she seems to have travelled from Karachi t(l N{irPhulkas t()

point out the accused at a Petrol pump where he appears b have

remained for about 7 hours which does not appeal to lugic,
comrnon sense or reason. Was he waiting for her to come and point
lrim out for 7 hours at Mirphurkas at a petrol station? Even

other\^'ise lrer involvement in the investigation seems to be some

what excessive as she is mashir in some cases and her involvement
in the case appears to be even greater than the mother antl father of
the victim, Thus we are Put on extreme caution regarding the

circumstantial evidencc esPecially that provided by PW 3 Begum

Kalsom the wife of the accused based on the particular facts and

circunstances of this case where the're is a possibilitv of plantell

evidence by the u'ife against the accused husband.

Turning to the circltnrstantial evidelrce.

(d) The learnecl APG claims that there is last seen eviclencc t() link
tlre appellant to the victim, The test for last scetr eviclence hits L.tcc't.r

set out in the following cases in the Iollowing tetms and ats can ['t'

seen even if the test is met cannot alone be usccl t(r convict a P€r'sot1

in a capital case without corroborativc evjdence from an

unimpeachable source as it is the weakest t1'pe of eviclence;

(i) In Fayyaz's case (Supra) it was held as under regarding Iast seell

evidence;
E

- o(/ltte
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"The l.tst secn eoidence is one of such catesoies of eaidcnce'

ln this category o/ cases some fundamental prittciples must

be follousei and thc Prosecution is under-legal obligation to

lulfill the same, sone of which muq be cited belout:-

(t) TherP must he cogent rer'sons that the decutsed itt lttrnl.r.l

atul ttrtltnnnl ,ulrrs, ,unt strltpostd to nccompanv 
-thc

nccustd md those raasons tttust lte pnlptblL' trttd pritnt lnne
. furttrsled LtY th Prosecutnnt.

(il The proxitlity ol the crime scene plays a ztital r-ol.e

because if tiithin a sltort distdflce the decensed is

done to dettth then, orditatily the inferctca tuould be

that he did tlot Parl uays or separatcd Jrom the.

accuscd nnd onus in this reyard tt'ould shit'l Io tlu'accusPd

to furnrslt lhose ctrcumstaices undcr trhich lhe leteLLsed

leit him nnd parted Tottys in the course of transit'

(iii) The timing of that the deceased uas last secn ltitl1
the accusid and subsequently his mwder' 'ltust 

be

reasonably close to each other to exclude any

possibility of the deceaseil yettifl7 1ruay.fron the
'accused 

or the accused gettitg auay Jtom him'

(iI, fhere ttust be some reaso ' nnd objetts on nttou.nl of

tohich the deceased accompanierl tha accuscd for

nccomplishment o.f the sane torunrds n pnrltttrlnr

tlestination, othenoise giaing conrpany by tlte decenst'rt to

tl'te rcctrstd toodd btco rc i quastiot fiflrk

kl Additionnlltr thert' mtrst be sonre motitte on tlr putl o.f the

nccusei to iill the tlecetscrl otfuru'ise tle Proseurtittt hos to

fitrtrrslt ct'irlettce thnt it tpn'< ttuing tlu' frnnstl tha!

somethitg lutppmetl dtrrLtnntl or rrnplctsnnl t'lrtclt

motiun,ctl i( accttsctl in killing llr detttstd

(.ni) The quick reltorfittg o.f thc nmtter lt'ithotlt imy urrduc tlclql

is essentinl, otheniise the prosecution story tooulrl hecorut

doubtt'ut fot tfu rcnson that the story oJ l.nst seen wtts

tailoied or designed t'alsety, int'oluing accused person'

Beside the aboae, citcumstantisl eaidence of last seen

must be coftobotflteil bq indepenilent cztidencc'

coming fto* unimpeatha,ble .sourte , 
b.ecause,

uncoioborateil last seen @idence is a weax typc o1

eaidence in cases inaoltting capital punishment'

(tii) The recottery o.f the cime toeapon lrom the nccused and the

ooinion of iht exPert ntust be caried out in n transplrent

nnrl fair mnnner'lo exclude nll possible dotbts' u'hich runll

,risi if it is not dont irt n proper nntl fair mttnm'r'

h,iii) The Ootrrl luts nlso to srrt'.tlsly nnsifu'r 
.tl'tnf 

r.t,'ltthar llr
deceaserl runs hot'ing ntty 'onltfttiory 

rdr it tlrc cn-use of

this dcnth int'itirrg ihe tinuUt", tf it r,as not t pre-plnLwd

. nnd cnlcr.lntutl nurdcr"'(Bold ttLlded)

E
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(ii) In the later case oI Muhammed Abid V State (PLD 2018 SC 813)

which delved Iurther into the doctrine of "last seen together"

evidence it was held as under at P.817 Para 6:

"Tfu t'oundation of tlrc "last seen together" theory is based on

principles of probability snd cause and connection and requires 1.

ogent reasons that the deceascd in nonnal and ordinan-1 course

toas supposed lo iccompanv the acntstd.2. proxinily of the uinu'
scent:. 3. stnall tinu' gnp behoren lfu sighting and oinrc, 4. rtLt

yossibility of thirl person i erJbren:e 5. motiae 6 tinrc of tfuttlt o.[

rtctim. The circurtstnrl.:e of lrtst sen togetlrcr rlocs not by itsell

necessariltl leod to the inference tlttl it lrtts tltc ar'crtseil a'lto

conunttterl the trint'. There ttttst be somrthing ntore

establishing coflncctiltity bettLteen tlrc accused arul thc

crime" (bold nddad).

(e) Returning to thc case in hanc1.

The question is whether there was even any last seen

evidencei PW 1 Noor Muhammed who is the complainant in

tlris case states in his evidence in chiel that, " On 12.07 2077 tt
nbottt'1830 hours tlrc nccused took aruay his daughter (tltc ttictint)

on the prc text of buying ler some cnndres. At "1930 hours tolrcn

tfu accused brought his daughter back sht ruas bleeding ond the

nccused also threatened (rnd harrased her. TIE acrused disclos(d

llrrtt his daughter had sufft.red injury on account of Jalling ouLtr"

However, in his cross examination he states that "zpJldlr

octused took Mttskan 'ith him I ur,s not at home arul lte Jbund his

rlnughter at the Dr's clinic." As such we find that neithcr did
the complairtant see the appellant leave with l-ris claughter

nor come back rvith his tlaughter antl as such his eviclence

cannot qualilv as last seen evidence, No other witness saw

the vir:tim leave hcr house u'ith the appellant.

(f) A prt:dominant number ot witnesses st.It(. th'tt the

appellant was rvith the victirn wheu he brouglrt hct hcrrnt'

hr-rwcver onlt' one witness Puts the !-laughter at the

appellant's }touse otr the fateflrl dav which again is the

cOmplainant who states that the orvner of the appellant's
house disclosed to him that the victim came to him for

getting light. The owner however was not examincd and as

such this part of the complainant's evidence is hearsay ancl

inadmissible espccially as there was no reason for the owner

not to be called as a witness in support of the prosecutiotr

case which might at least lead to there being some last seen

cvidence. It also does not aPPeal to logic, commor$ense oI

reason that the victim who was only I years old would ask

the owner of the appellant's house for getting light t'hcn she

clid not live in the house as opposed to the adult appellant
who did 'live in the house.

As such we find that thertl was no last seen circumstantial
cvidence which at any rate is thc lt'eakest fornt oI evidenct:

since the only evielence on record is that the aPPellant

bronght the victim home and claims that her injurv was on

account of a fall. tnterestinglv Nool Alanr who rvas alsit
E

s



Iir.ing with the complainant according to the complainant
callecl the appellant and told him that the injury was orr
account of a fall. Again this is only hearsay evicle:rce as Noor.
Alam \,\,as not called as a witness.

(g) It also does not appeal to logic, commonsense and reason
that if the appellant had so severely raped the victim to tht
extent that she had to undergo surgery that hc would bring
her home with such a lame excuse of a fall especial)y when
no one saw her with her. He must have knorvn that alter n
mt,dical examirratioll he ran the risk of being exposed. Hr,.
rnight have killed her or sirnplv left l-rer in the street rather
than running the risk oI making himself a 1:otential suspect
in a capital case.

(l.r) As discussed above we also Iinri the evi',lence ()l 3 out ()j t[]r,{)
witnesses PW -[ Noor Muhamme,-l (fathcr of the victim). F!\' I
Begum Kulsorn (wife of the accused) and PW + Marian (u,ife oi p\A,

1, mother of the victim and sister of PW 2Ilegum Kr-rlsonr) to bc
contradictory in how the victim returned homc ir.r arr.r injurecl
condition and her level of consciousness. PW 1 's cvidence we hav(.
ah eady cliscussed and find that he contradicted himself in his cross
examination in a material way with regard to this aspect oi the
case. Widl regard to PW 3 Begum Kulsom she states in her
evidence that she was at her mother's house when a young bov tolcl
her that the victim was lying in a gali near her mother's house. She
ancl her mother came out of her house and saw the victim bleccling
and in an unconscious condition so they took her to the I)r..
Significantly her mother was not called as a witness to corrob()rrte
her story which is at odds with the evidence of PW 3 Mariartr wht,
is the mother of the victim $,ho states in her eviclcncc tlrat,.rr
"12.07.7017 the victim canre into tht: house ancl her contlition rr,..r s

no: fit and blorrd was oor.inB froln her private parts ancl her blotxl
\^'as stained on her shalwar in the back the. present accusecl lr,l usta[.r
came in the house. In her evidencc hcr clarughter appcars tLr Lrir

conscious. ln any event u,ith rt'gartl to this aspect of lhc cas() I,\\' .t
Begum Kulsonr antl PW 4 Marian completeiv c{)ntradi(t eaclt ()il.tt,l
in a material way which castcs doubt on their credibiljtv.Lrr,l
reliability of their evidence as *,ith the evidence of lW I tlrL,
complainant with regard to this aspect of the case.

(i) With regarcl to the blood and semen on the Shalwar ol thc
accused this was removed from his house by his annoyed wife PW
3 Begum Kalsom 5 days after the incident and given to the police.
Interestingly no blood was found from the house of the appellant
which begs the question whether the sexual assault/rape actuallv
took place in his house. This blood and semen was sent to the
chemical examiner 9 days after the incident and remained with the
chemical examiner for about 11 months, Most witnesses state that
the accused was with the bloodied victim from the time he br:oup,ht
hcr home to taking her to the local Dr, then to civil hospit.rl anLI

JPIvIC so it may be that the l:lood on his shalwar canre fror.n tlrc
victin elur:ing this period although this is not conclusive. Witlr
regard to thc hurnan spernr bcing found on l.ris shalwar this is
protrably the stronuest piece oI circumstantial evidence agailtst th(,

,
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accused however the shalrl'al'!\'as not kept irl sa{e cttstoclv aLlel

although sperm has been found on his Shalwar there is no evidence

that the sperm bclonged to him Even if the sperrn did belong to

him it could have been ptanted by his wife PW 3 Begum Kalsom

who was annoyed with him, not living with him and iazanted a

divorce.

"11. Thus, based on the sole piece of potential circumstantial evidence of

semen being foun,l on the appellant's Shalwar which was not kept in safe

custotly, might not have been his and might have been planted by his wife wc

are not persuadetl to uphold the conviction of the appellant' We find that the

prosecution has not proved the charge against the appellant beyond a reasonal'le

cloubt and by extending the benefit of the doubt to the aPpellant we hert:bv

ac(luit him of l.[rc cltarge, allow his appeal and answer the confirmation relcrerlcL'

in the negative,

t5 The appeal and conJirmation refcrence .rrc tlisposed ot in the alrove tet tlls

t- l
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