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27.01.2023

ORDER

Mohammed Karim Khan Agha J. The applicants in
Cr.Revision Application D-35 ol 2022 tt/s 43S,439-A R/W Section
56 1-A had challenged before this court the Order dated O1.11.2022
passed by the Anti-Terrorism Court (ATC) Mirpurkhas Division at
Mirpurkhas in crl. Tr. Application ur-rcler sectior-r 23 Anti rerrorismAct 1997 (ATA) whereby their application to have the trial
transferred from the A,ti rerrorism court (ATC) to tl-re court of
ordinary jurisdiction was dismissecl.

2.- The back ground to this order is that the application was
taken up by a Division Bench of this court wheie my learned
brother Judges were not able to reach a unar-rimous decistn as one
of my learned brother Judges vide order datecl 14. 12.2022 allowed
the application and withdrew the case from the ATC Mirpurl<has
and transferred the case to learned sessions Judge Umerkot
whereas my other learned brother Juclge vide order Jl even date
took the opposite view ancl dismissed the application and c,lirected
the ATC to proceed with the trial under the sections of the ATA
which had been inserted in the FIR. As a result of such clivergent
orders this matter was referred to the Hon'ble chief Justice of this
Court vide order dated 21.12.2022 lor appointment of a releree
judge. The Hon'ble chief Justice of this 

-court 
appointed me as

referee judge vide order dated 10.01.23 in the fotlolving terms;

' "Justice Muhammad l{arim Khcut Agha is nominatecl as a
referee Judge. Let this nnttter be placed./fixed. before hirn und_er
intimation notice to all concented."I
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2\3. No FIR is a part ol the file however it appears from the recorcl
that the applicants have been booked under Crime No.7 I of 2022,
registered with P. S Umerkot City, for the offences under Section
324, 353, 337-A(i), F(i), & 427 PPC read rvith Sections tBB, 504,
147,148 PPC and 617 ot Anti-Terrorism Act, 1997.

4. The brief facts of the case are that on the day of incidet-rt viz.
25.05.2022 SHO, P.S Umerkot City received information at police
Station that Pakistan Tahreek Insal MNA Lal Chand Mall-ri rn,as
collecting his workers at Allah Wala Chou,k and thus there u,as
apprehension of breach ol the peace. He along with police party
comprising police force from other Police Stations as u,ell arrived at
the pointed place and found that the saicl MNA u,as sitting inside
the Press Club and workers q,ere gatheritrg at the Chou,l<. At about
1700 hours, the said MNA came out of the press CL_rb and startecl
calling the workers. sHo apprized him about a r-rotification r-rnder
Section 144 Cr.P.C. and that there rvas a ban over political
gatherings however the said MNA got riled up ar-rd instigated the
workers whereupon the workers started pelting stones at the police
party *,itl-r i,tention to commit murder. As a result, rvindscreens of
three police mobile vehicles got smashed and SHO Ghtrlam Nabi
Shah, Driver/PC Bhoomsingh, gunman of SDPO Abicl and
complainant himself received minor injuries, mostly on legs. After
nhich the police resorted to teargas and disbursed the workers.
Thereafter, the police took the injured to hospital for treertment ancl
registered the present FIR against l<now,n (duly namecl), as well as
unknown workers of PTI, totaling around IOO / 125 under Sections
324, 353,337-A(i), 337-F(i), 427, rca, 5o4, r47, 148 ppc and 617
of anti-Terrorism Act, 1997.

5. After usual investigation the case was chailaned which is now
pending for trial before the court of learnecl Judge, Anti-Terrorism
Court, Mirpurkhas Division at Mirpurkhas (trial -ourt) vide Special
Case No.16 of 2022 (re- the State Versus Chetan and another).

6. Learned counsel for the applicants has fully supported the
order which referred the case back to the ordinary-"orrri-fo. trial in
accordance with the 1aw and has relied upon his arguments and
the same case law which he had relied upon tl-re before the Division
Bench in addition emphasizing the co,stitutional rights under
Article 16, 17 and 19 concerning Freedom of Assembly, -Freedom 

of
Association and Freedom of speech respectively and that the mens
rea required under Section 6 ATA was compleiely lacking so as to
bring the case within the purview of the ATA and even if S. 1 44
Cr. PC had been violated the appropriate olfence was found in
Section lBB PPC. For ease ol reference his arguments and case larv
relied upon before the Divisional Bench is reprocluced below;

"That the allegation against the appltcants is thctt theg
had pelted sfones upon the police parly whitst theg uLere oi
dutg but according to him mere pelting ojthe stones,"no offence
in terms of Section 324 ppc was ,nad,. out, therefore, the" police
partq was not deterred in terms of Section 353 ppC; henie, the
o-oltce had urongly applied Sectjons 6 & 7 of the Act, therefore,
the case does not fall ,tithir.t the juisdiction of Anti_,leniri",n,



Couft and is triable bg the Court of ordinary jtuisdicttort. Irt-

supporl of his contention, he has placecl reliance upctn the
cases of Ghulam Hussain and others V The State and
others (PLD 2O2O Supreme Court 61) and Abdul Rasheed
alias Somi V the State and another (2O2O PCr.I) 7141."

7. On the other hand learnecl APG for the State has fully
supported the Order which found tl-rat the case should proceed
before the ATC as the ATA lvas attracted to the facts and
circumstances of the case and has relied upor-r his arguments and
the same case law r,vhich was referred to in ti-rat order. For ease of
reference his arguments and case law referred to in that Order is
reproduced below;

"Learned A.P.G appearing for the State has uehemently
opposed the application and stated that once the application
filed bg the applicants before this Court tuas rejected then best
course for them is to face tial before the Court and duing
pendencg of the trial, case cantnot be uithdraturt. He next
submitted that per contents of the FIR, it is uerg specifically
contended that the accused, in order to commit Qatl-i-antd of
the police personnel orl dutg, had deterred them front
performing their latuful dutg by peLting stones which resulted
in damage of their offi.cial uehicles; besides, some of the police
personnel haue sustained iryuies on their person. Learned
A.P.G further went on to saA that tuhen the police informed to
the applicants in a uery gentle tnanner that the Prouincial
Gouernment has imposed Sectiort 144 PPC, therefore, auoid to
make procession but inspite of their resistance, the applicants
and their follotuers had thrown slones upon the poLice partA
which is sufficient to attract the prouisions of Section 324 &
353 PPC read with Section 6/ 7 of the AcL Due to uiolence ntade
by the appLicants/ accused, police nternbers had sustained
irtjuries on their person, in order to deter thent front discharging
their latuful dutg; hence, the case is exclusiuely falling within
the ambit of Sectiort 6/ 7 of tlrc Act, therefore, instant
appLication merits no consideratiott at'Ld praged for its
dismissal."

The order referred to the cases ol Jahangir Khan V Khalid
Latif (2021 SCMR 136) and Qaiser Baloch and 3 others V
the State (2013 P.Cr.LJ 1259)."

8. I have deeply considered both the orders of my learned
brother judges both of .,^,hom I have the upmost respect and
deference for, gone through the recorcl and heard learned counsel
for the applicant as well as the State and considerecl the relevant
case law.

9 . The crux of the matter is whether based on the particular
facts and circumstances of the case the matter fell within the
purview of the ATA as well as other sections of the PPC mentioned
in the FIR. /
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What amounts to terrorism?

10. The 1aw on what can amount to terrorism is found in Section
6 of the ATA which is set out below for ease of reference;

z[6. Terrorism.-(t) In this Act, "terrorism" means the use or
threat of action where:-

(a) the action fal1s within the meaning of sub-section (2);

and

(b) the use or threat is designed to coerce and intimidate
or overawe the Government or the public or a section
of the public or community or sect t [or a foreign
government or population or an international
organizationl or create a sense of fear or insecurity in
society; or

(c) the use or threat is made for the purpose of
advancing a religious, sectarian or ethnic cause 2[or

intimidating and terrorizing the public, social
sectors, media persons, business community or
attacking the civilians, including damaging property
by ransacking, looting, arson or by any other means,
government officials, installations, security forces or
law enforcement agencies].

s[Provided that nothing herein contained
shall apply to a democratic and religious rally
or a peaceful demonstratior-r in accordance with
law.l

An "action" shall fail within the meaning of sub-section
(1), if it:-

(a) involves tl-re doirrg of anythir-rg that causes death;

(b) involves grievous violence against a person or
grievous bodily inlury or harm to a persot-r;

(c) involves grievous damage to property
a[,including government premises, official
installations, schools, hospitais, offices or any
other public or private property including
damaging property by ransacking, Iooting or
arson or by any others means];

((l) involves the doing of anything that is likely to
cause death or endangers a person's life;

(c) involves kidnapping for ransom, hostage-taking or
hijacking;

(2)

1[(ee) involves use
bomb blastl
without any

of explosive by ar-ry device including
2[or having any explosive substance
lawful justification or having beet-r

i.
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unlar,vfullv concerned rvitl-r such explosive];

(f) ir-rcites hatred and contempt on religious,
sectarian or ethnic basis to stir r-rp violence or
cause internal disturbance:

3[(g) involves taking the law in own hand, arvard of erny
punishment by tur orgarrization, ir-rdiviclual or group
u,hatsoever, not recognized b,y the 1311,, with a view
to coerce, intimidate or terrorize public,
individuals, groups, communities, government
officials and institutions, including law
enforcement agencies beyond the purview of the
law of the land;]

(lr )

(i)

rj)

(k)

involves firing ore religious congregation, mosques,
imambargahs, churches, temples and all otherplaces
of worship, or random firir-rg to spread panic, or
irtvolves any forcible talceover of mosques or other
places of worship;

creates a serious risk to safety of the public or a
section of the public, or is designed to frighten the
general public and thereby prevent them from coming
out and carrying on their lawful trade and daily
business, and disrupts civic iife;

involves the burning of vehicles or any other serious
form of arson;

involves extortion of money ("bhatta,,) or property;

is designed to seriously interfere with or seriously
disrupt a communications system or public utiliiy
service;

involves serious coercion or ir-rtimidation of a public
servant in order to force him to discharge or to relrain
from discharging his lawful duties;

(l)

(nr)

(p)

(q)

(n) t [***]

(o) involves serious violence against a member of the
police force, armed forces, civil armed forces, or a
public servant;

z[(o) involves in acts as part of armed resistance by
groups or ir-rdividuals against law enforcement
agencles; or

involves in dissemination, preaching ideas, teachings
and beliefs as per own interpretation on FM stations
or through any other means of communication without
explicit approval of the goventment or its concerned
departments.]

t
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1 i. It is apparent that as in most criminal laws there has to be an
actus reus as well as a mens rea for the act to amount to one of
terrorism.

12. The actus reus is defined in Section 6 (a) (2) whici-r acts rvill
amount to terrorism provided the necessary mens rea is also
proven.

13. For or-lr purposes based on the particular facts and
circumstances of this case the follou,ing acts might have been
committed under Section 6 (a) (2) as are set or-rt belou,;

(d) it-rvolves the doing of anything that is likely to cause
death or endangers a person's life;

I find that this sub section is most likely to apply

(c) involves taking the law in own hand, art,ard of
any punishmer-rt lt-y an organization, indiviclual or
groltp rvhatsoever, not recogr-rizecl by the lau,,,
with a view to coerce, intimidate or
terrorize public, individuals, groups,
communities, government officials and
institutions, including law enforcement
agencies beyond the purview of thc law of the
Iand;l

I find this section unlikely to apply as irr my vieu, it is
likely applicable to examples where bel-readings in
public are made by unrecogr-rized groups/bannecl
organizations in order to intimidate the iocal
community as has happened in the past in some
Northern Areas of Pal<istan. For example, today in
I(arachi rvhere street crime is on the rise and a
perpetrator is caught and severely beaten by tl-re public
by taking the law into their orvn hands would this falt
within the ambit of the actus reus of terrorism? I do
not think so.

(m) involves serious coercion or ir-r tir-niclation of a
public servaltt in order to force him to ciiscl-rarge or to
refrain from discharging his larvful duties;

I find that this sr-rb section might apply clepending on
how serious the coercion or intimidation was.

(o) involves serious violence against a member of the
police force, armed forces, civil armed forces, or a public
servant;

I find that this sub section might apply depending on
how serious the violetrce rvas.

(p) involves in acts as part of armed resistance by
groups or individuals against laq,enlorcement
agen cie s;

2
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I would note hou,ever that the above sub sections rvhich may
apply seem geared to serious actions against the r,vr-it of the
State.

14. Now even if one of the above sub sections does apply (wfrich I
find they do in terms of (d),(m) and (o) being tl're actlls reus) I need
to consider whether based on the particular facts and
circumstances of this case Sectior-r 6 (1) (b) or (cl are applicable
(being the mens rea) which once again are set out below for ease of
reference:

(b) the use or threat is designed to coerce and intimiciate or
overa\\re the Government or the public or a section of the
public or community or sect I [or a foreign government or
popuiation or an international organization] or create a
sense of fear or insecurity in society; or

O the use or threat is n-rade for the purpose of advancing a
reiigious, sectarian or ethnic cause 2[or intimidating and
terrorizing the public, social sectors, meclia persons,
business community or attacking the civilians, including
damaging property by ransackireg, looting, arson or by arey
other means, government olficials, installations, security
forces or 1aw enforcement agencies].

:[Provided that nothing herein
contained shall apply to a democratic and
religious rally or a peaceful demonstration in
accordance with law.l (bold adclecl)

15. So before considering the application of Sr-rb Sections (b) and
(c) ol 5,6(1) of the ATA let us consider some of the facts and
circumstances surrounding this particular case as per IrlR and
some of the PW's u,hose evidence has been placed ori record.

16. It appears that on 25.O5.2022 PII MNA Lal Chancl Mall'ri lr'as
planning a peaceful political protest against the Government as \,vas
being carried out on that day by the PTI throughout Pakistan as is
his/their (the PTI's) right under the law keeping in view Articles 16,
17 and 19 of the Constitution. He was in the irress club whilst his
workers were gathering at the Chor.vk r,vaiting for him. As is often
the case local administrations issue notifications under Section 144
Cr.PC ostensibly to avoid a 1aw and order situation durir-rg a large
gathering of people but in reality are often issued at the behest of
the political opponents to the rally in orcler to thrvart it wl-rich
appears prtma facie to be the sitr.ration in this case. Articles 16, 17
and 19 are all subject to reasonable restrictions r.r,hich migl-rt, for
example, be to proceed along a given route, to sit at a certain venue
inith the assumption that all rallies will be peacelul unless strong
and cogent intelligence reports are received to the contrary ancl
even then sufficient security arrangements might be able to be put
in place in order to not unnecessary stifle/curtail tl-re
aforementioned Constitutioual rights all ol lr,hich are essential to
ensure a free and vibrant democratic society where the voice of
opposing politicai parties and even public workers can be heard.

I
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For example, for not receiving paymer-rt of their dues on time. In all
such cases 5.144 Cr.pC shoulcl not be blindly imposecl by the
administration to stifle dissent and derail the constituiional
guarantees under Articres 16,17 and 19 of the constitution which
are fundamental rights as to do so rvould lead us into a porice state
governed by the rule of man as opposed to the rule of larv. The
object of the gathering lvas thereiore to protest agair-rst certainactions of the Government, It is to be note d that
demonstrations in accordance with the law are excluded from
Section 6 provided that they are peaceful which is within thespirit of Articles L6,12 and 19 of the Constitution.

17. As per FIR at about Spm pTI MNA Lal Chand Malhi came outof the press club and started callir-rg the u,orkers. The concernedSHo appraised him about the secti,on 144 notification ,,vhich in
effect banned his planned gathering which annoyecl the saicl MNA
I<eeping in vie',v the fact that in his view it most probably had been
issued in order to prevent his proposed peaceful ialry/sii in againsthis political opponents. The said-MNA iher-r instigaied l,ris rvJrkers
who pelted stones on the poiice alregedly with intention to com..itthe murder_ of the police. As a resuit tf tn" pelting the windovv
sc.reens of three police mobiles were smashecl ind foir police men
all received minor injuries on their legs on account of the stones
and bricks which were thrown at tl-rem. There u,ere about 100 to
125 PTI r,r,orkers at the gathering.

18. PW 1 Atta Muhammad who was the complainant in essencein his evidence repeats the content of his FIR horvever he states
that the police retaliated with tear gas r,vhich brought the sitr-ration
under control and the pTI had called lor processions all over
Pakistan. PW 1's evidence regarding the incident is corroborated by
PW 3 Abdul Shakoor, pW 4 Abid Ali ,pW 5 Rosl-ran Din , pW 6Jeand I(han and PW 1 (as typed) Arshad Ali who were ali police
officers at the place of the incidlnt.

19. In the case of Ghulam Hussain V State (pLD 2O2O SC 61) alarger 7 member bench ol the Sultreme Court after a cletaiied
analysis of the ATA and the law of terrorism botir domestically ar-rdinternationally heid as under at p. 131 para 16;

For tuhat l'tas been rllscussed cLboue it is concluclecl
arLd declared that for an actiort or threat of actiott to
be accepted as terroisnt utithin the nieaning of
section 6 of the Anti 7'en-oisrn Act, j 997 the action
mr-Lst fall in subsection (2) of sectiort 6 of the sctid.
Act and the use or threat of such aciion must
be designed. to achieae ang of the objectiaes
speciJied in clause (b) of subsection (1.) of
section 6 of that Act or the use or threat of such
actiott rnust be to achieue ang of the puiposes
rnentic;ned in clcntse (c) oJ' sttbsectiort (1) oj section 6
of that Act. It is cLarifted that any action constitutirtg
an offence, hotusoeuer graue, shockirtg, bnttal,
gtaesonte or honi"fgitg, does not qualtfg to be
ternrcd as terrotism if it is not committed. with
the design or purpose speciJied or mentioned

,
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27{n clcrases (b) or (c) of subsection (1) of section
6 oJ the sqid Act. lt is further clarified that the
actions specified in subsectiort (2) of section 6 of
that Act do not clualifu to be labeled or
characteized as terroisrrt if such actions are taken
in- fuftherance of personal enmitg or priuate
u e ndetta, (b old adde d).

20. It is quite clear from tl-re above excerpt that the act as defined
in Section 6 (a) (2) must be designed or its purpose must be to
create the consequences ',vhich fo1lou, ir-r Section 6(1) (b) ar-rd (c).

Did the Acts in this case fall within the purview of the ATA
keeping in view Section 6( 1) (b) and (c) of the ATA?

21 . Having considered the particular facts and circurmstances of
this case as mentioned above it appears that the PTI on
25.O5.2022 had arranged rallies/sit ir-rs throughout Pakistan and
that local PTI leader MNA Lal Char-rd Malhi organ tzed a peaceful
political raliy/sit in from erround the chowl<i near the Mirpurkhas
press club on that day. As such the primary design, object ar-rd
purpose of the gathering was to carrl, out a yteaceful political
protest against the Government and indeed no violence had
broken out until PII MNA Lal Chand Malhi rvas informed by the
police that a ban under Section 144 Cr.PC rvas in place and l-r e
could not carry out his proposecl rally. The question emerges
therefore rvhether the protest simplicitor was designed and
intended and had the purpose of committing any of the acts
mentioned section 6(2) ATA i.e with regard to 6(1) (b) rvith tl-re
design to coerce and intimidate or overawe the Government or the
public or a section of the public or community or sect 1[or a
foreign government or population or an internatior-ral organi zalionl
or create a sense of fear or insecuritl, in society or as l)er Section 6
(1) (c) ATA i.e for the purpose o1' advancing a religious, sectarian
or ethnic cause 2[or ir-rtimidating and tcrrorizing the public, social
sectors, media persons, business commnr-rity or attacl<ing the
civilians, including damaging property by ransackir.rg, lootir-rg,
arson or by any other means, government officials, installatior-rs,
security forces or law enlorcement agencies].

22. In my vie'"v wlnat prima facle seems to have happened is that
when MNA Lal Chand Malhi was told that Section 144 Cr.pC had
been imposed and he could not carry out his plannecl rally/sit in
out of annoyance/anger he instigated his about IOOI125 workers
to attack the police as they rvere preventing him from carrying out
his rally/ sit in for political reasons as opposed to bona fide
reasons. This restrlted in his ',vorl<ers hurrling bricks and stones at
the police which caused a few minor injuries to a ferv police
officers and their vehicles. I fincl that there rvas no design to
coerce and intimidate or overarve the Government or the pr,rblic or
a section of the public or commur-rity or sect r [or a loreign
government or popuiation or an international organizationl or
create a seuse ol fear or insecuritl, in society or the purpose of
advancing a religious, sectarian or ethnic cause z[or intirnidating
and terrorizing the public, social sectors, meclia persons,
business community or attacl<ing the civiliaus, ir-rcluclirrg

)
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damaging property by ransacl<ir-rg, looting, arson or by any other
mear-rs, government olficials, installations, security forces or law,
enforcement ager-rcie s].

23 . This is because the evidence / material on record tends to
suggest that the police were attacked by the u,orkers ol the PII on
the spur of the moment out of anger when the police prevented
the arranged PTI rally/ sit in to go a head. There actions seem
to be a heat of the moment reaction to being prevented from
carrying out their planned rally sit in by the police. FIad there
been such a design or purpose then it is rnost likely that the
r,r,orkers would have come pre arrned u,ith firearms and would at
the cail of MNA Lal Chand Malhi murdered the police ar-rd over run
them even rvithout a section 144 Cr.PC r-rotification being ir-r the
fieid. As it turnecl out only pieces of bricl<s ancl stones u,ere tltrorvtt
at the police which resulted in only a feu, .df, rninor injuries to the ,1
police and a ferv rvindolv screens being damaged. To allolr, a case of
this nature to fall within tl-re purvierv ol the ATA wonld almost oper-r
the door to nearly all cases where the police were fired or-r/resisted
coming ',vithin the purview ol the ATA or if clash tool< place between
the police during an otherrvise peaceful ral1y u,hicl-r r,r,ould in my
vieu, severely impinge upon Articles 16, 17 and 19 of the
Constitution and the promotion of free speech and tl-re clevelopment
of a democratic culture in society. The words serious in numerous
of the actions under Section 6 (2) ATA cannot be overlooked nor
can the mens rea in section 6(1) (b) and (c).

24 , As such I find that the provision s of the ATA are not
applicable to the case in hand and allow the application and
withdraw the case from the ATC Mirpurkhas and transfer the case
to learned sessions Judge Umerl<ot to complete the trial
expeditiousiy in accordance with law.

25. As such by a majority of two judges to one the application is
allowed.

26. Before parting with this order horvever I wouid lil<e to
emphasize that an act of terrorisra is an extreme Act and has a
much different intent, purpose and design as compared to other
criminal offences as discussed in Ghulam Hussain's case (Supra)
and that it would be dangerous to lump nearly every criminal case
under the ATA along rvitl-r other PPC offences. The State must
cousider very carefully in line r,vith Ghulam Hussain's case (Supra)
whether any case in hand meets the some what stringent
requirements to convert it into an ATA case as opposed to one only
under the PPC keeping in view the lact that acts ol terrorism are
usually carried out by banned organizations/ bodies who are
challenging the writ of the State through force of arms like the TTP,
BLA etc. A part of the problem is that Section 6 ATA seems to be
very wide in its scope and application and as already recommended
by the Supreme Court in Ghulam Hussain,s case (Sr-rpra) the
Legislature in its rvisdom would be wise to revisit some of the
offences which potentially fall u,ithin the purvieu, of the ATA some
of which do not appeal to be traditional terrorisrn related offences
but rather offences which warrant only to be dealt r.vitl-r under the
PPC.
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27. The appiication stands disposecl of ir-r the above terms namely
it is allowed by a majority of two judges to one.
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IN THE HIGH COURT OF SINDH, CIRCUIT COURT, HYDERABAD

Criminal Revision Application No.D-35 of 2022

Present:-

Mr. Justlce Muhamrnad Iqbal Kalhoro.
Mr. Justiee Muhammad Saleem Jessar.

14.t2.2022

Mr. Ishrat Ali Lohar advocate for applicants.
Mr. Shahzado Saleem Nahiyoon, APG.

MUHAMMAD IQBAL KALHORO, J.- Applicants, standing a trial in
Special Case No. 16/2022 arising out of Crime No.7ll2022 PS.

UmerKot City pending before Anti-Terrorism Court Mirpurkhas

Division @ Mirpurkhas, have filed this revision application

impugning an order dated 01.11.2022, whereby their application

u/s 23 of Anti-Terrorism Act, 1997, challenging jurisdiction of the

Anti-Terrorism Court in the matter has been dismissed.

2. Brief facts of the case are that on the day of incident viz.

25.05.2022 SHO PS Umerkot City received information at Police

Station that Pakistan Tahreek Insaf MNA Lal Chand Malhi was

collecting his workers at Allah Wala Chowk and thus there was

apprehension of breach of peace. He along with police part5i

comprising police force from other Police Stations as well arrived at

the pointed place and found that the said MNA rvas sitting inside

the Press Club, and workers were gathering at the Chowk. At

about 1700 hours, the said MNA came out of the Press Club and

started calling the workers. SHO apprized him about a notification

uls 144 CrPC and that there was a ban over political gatherings.

But the said MNA got riled up and instigated the workers. Upon
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which, the workers started pelting stones to the police party with
intention to commit murder. As a result, windscreens of three

police mobile vehicles got smashed and SHO Ghulam Nabi Shah,

Driver/PC Bhoomsingh, gunman of SDPO Abid and complainant

himself received injuries, mostly, on legs. After which the police

resorted to teargas and disbursed the workers. Thereafter, police

took the injured to hospital for treatment and registered present

FIR against known (duly named), as well as unknown workers of
PTI totaling around lOOl 125 ttls 324,353, 3:--A(i), 337-F(i\, 427,

188, 504, 147, 148 PPC and 6/7 Anti-Terrorism Act, 1997.

3. After submission of the Challan, applicants filed an

application u/s 23 of Anti-Terrorism Act, 1997 for transfer of the

case to the court of ordinary jurisdiction, which was dismissed,

and such order was challenged before this court in Criminal

Revision Application No.D-2812022. It was disposed of vide order

dated 31.08.2022 directing the trial court to examine some of the

witnesses and the applicants to lile such application thereafter in
the light of material brought on record. It appears that after

examination of few witnesses, applicants repeated application u/s
23 of Anti-Terrorism Act, 1997, which has been dismissed vide

impugned order as stated above.

5. The Honourable Supreme Court in the case of Ghulam
Hussain and others versus The State and others ( PLD 2O2O Supreme

Court 611 has held that for an action or threat oI action to be

accepted as terrorism within the meanings of 5.6 of the Anti-
'Ierrorism Act, 1997 the action must fall in subsection (2) of 5.6 of

the said Act and the use or threat of such action must be designed

to achieve any of the objectives specified in cl. (b) of subsection (1)

of 5.6 ol Act or the use or threat of such action must be to achieve

any of the purposes mentioned in cl. (c) of subsection (1) of 5.6 of

,

I

4. Learned counsel for applicants has relied upon the l

case law reported as PLD 202O Supreme Court 61 and 2020 PCrLJ

714 to boost up his arguments that the case does not fall within
jurisdiction of Anti-Terrorism Court and is triable by the court of

ordinary jurisdiction. His arguments have been rebutted by

learned Additional PG appearing for the State.

u
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the Act. Requirements that needed to be satisfied for invoking cl.(c)

of subsection (1) of 5.6 were that the use or threat of action should
be for the purpose of advancing a religious, sectarian or ethnic
cause, or for the purpose of intimidating and terrorizing the public,
social sectors, media persons, business community, or for the
purpose of attacking the civilians, including damaging property by
ransacking, looting, arson, or by any other means, government

ofhcials, installations, security forces or law enforcement agencies.

Clause (b) of subsection (1) of 5.6 has specified the design and
cl.(c) of subsection (1) of 5.6 has earmarked the purpose q,hich

should be the motivation for the act and the actus reus had been

clearly mentioned in subsection (2) of 5.6. Only when the acnrs

reus specified in subsection (2) of 3.6 was accompanied by the
requisite mens rea provided for in cl. (b) or cl.(c) of subsection (1) of
5.6 that an action could be termed as terrorism. Thus, it was not
the fear or insecurity actually created or intended to be created or
likeiy to be created which would determine whether the action
qualified to be termed as terrorism or not but it was the intent and

motivation behind the action which would be determinative of the

issue irrespective of the fact whether any fear and insecurity was

actually created or not. Any action constituting an offence,

howsoever grave, shocking, brutal, gruesome or horrifying, did not
qualify to be termed as terrorism if it was not committed with the

design or purpose specified or mentioned in cl. (b) or cl.(c) of
subsection (1) of 5.6 of the Act. Action could be termed as

terrorism if the use or threat of that action was designed to coerce

and intimidate or overawe the Government or the public or a
section of the public or communit5r or sect, etc. or if such action
was designed to create a sense of fear or insecurity in the society

or the use or threat was made for the purpose of advancing a
religious, sectarian or ethnic cause, etc. Creating fear or insecurity
in the societ5r was not by itself terrorism unless the motive itself
was to create fear or insecurity in the society and not when fear or
insecurity was just a by-product, faiiout or an unintended
consequence of a private crime. Mere shock, horror, dread or

disgust created or likely to be created in the societ5r did not
transform a private crime into terrorism. Terrorism was a totally
different concept which denoted commission of a crime with the

design or purpose of destabilizing the government, disturbing the

society or hurting a section of the society with a view to achieve

objectives which were essentially poiitical, ideological or religious.

t'
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Violent activity against civilians that had no political, ideological or

religious aims was just an act of criminal delinquency, a felony, or

simply an act of insanity unrelated to terrorism.

6. it is an admitted position, evident from a perusal of

PIR, and the evidence recorded meanwhile, that al1 the accused are

workers of PTI and had gathered before the Press Club for agitating

some cause, and not to create any law and order situation. None of

them was armed with club, stick, bat or danda, let alone anv

firearms to presume their intentions were ulterior or criminal and

they wanted to take the law in their hands. It is alleged only that

they had lobbed stones to the police party and as a result of which

windscreens of few mobile vehicles were smashed injuring some

members of the police team. Those injures, as pointed out by the

learned counsel for applicants, are minor in nature falling either

u/s 337-A(i) or 337-F(i) PPC, bailable, and could be sustained by

police whiie handling with any size of unruly mob of people,

irrespective of their intention to commit any crime or not.

7 . Since the injuries are minor and mostly on lower part

of the body of police men, it cannot be said with certainty whether

those injures were sustained by them from the stones or from the

shreds of windscreens of police mobiles, not even made as case

property as is evident in the Challan, on account of their own

negligence to handie and control the situation adequately. But, in

any case, it is apparent that the action of pelting stones of the

accused was not designed to coerce and intimidate or overawe the

government, the public, a section of the public or community or

sect, nor their action was for the purposes of advancing a religious,

sectarian or ethnic cause or intimidating and terrorizing the

public, social sectors, media persons etc. to be bracketed as

terrorism. Even FIR does not allege that from alleged act of

accused/ applicants, any terror was created, or their action was

designed and motivated to create terror in the society or advance

any reiigious agenda or any other purpose which could be labeled

as terrorism as defined above. It has been simply alleged that they

pelted stones to police party with intention to commit murder. But

the question is whether mere such allegation in FIR is sufficient to

satisfy requirement of section 324 PPC and 617 Anti-Terrorism Act,

)-
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1997. The reply would be a big no, mention of such allegations in

FIR would not transform act of applicants/ accused as terrorism or

even an attempt to take life of police force -- to attract scheme u/s

324 PPC -- which on the contrary was duiy armed with official

weapons and in the face of real threat to their life would not have

hesitated to use them. Non use of weapons by the police force in

retaliation of alleged stone-pelting by the workers of a political

party itself is signature that the police force did not feel even

threatened, what to say terrorized.

B. In view of above discussion and definition of

terrorism, finally settled by the Honourable Supreme Court in

Ghuam Hussain's case (supra), and the outlines drawn therein

within which an action can be termed as terrorism, we are of the

view that the rowdy behavior of the applicants / accused,

amendable to some penal laws notwithstanding, was not an act of

terrorism, nor the accused MNA Lal Chand Malhi or the workers of

PTI, a political part5r, could be termed as terrorists against

allegations of lobbing stones to police force, which is yet to stand

the test of the trial. On the contrary, the political activity carried

out within bounds of law is a healthy activity and it is necessary

for social and political uplift of the society having domino effect

trickling down to overall improvement in every sphere of human

1ife. It cannot and should not be discouraged by registering

criminal cases against the political workers, unless of course some

law is broken. Disobedience of section 144 CrPC, as is the case

here, is visit-able by section 188 PPC mainly, and/ or any other

reievant provisions of law but not under the provisions of Anti-

Terrorism Act, at least. We, therefore, aliow this application and

withdraw the case from the file of Anti-Terrorism Court

Mirpurkahs and transfer it to the learned Sessions Judge Umerkot

to try either himself or assign it to any Additional Sessions Judge

for a trial in accordance with law.
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IN THE HIGH COURT OF SINDH, CIRCUIT COURT,
HYDERABAD

Criminal Revision Aprplication No.D-35 oI 2022

Present:-
Mr. ]ustice Muharnmati Iqbal Kalhoro
Mr. Justice Muharnurad Saleem Jessar.

Date of hearing
Date of Oltler

Applicants Ashok I(tunar
& Chetan Kumar'

Through Mr. Ishrat Ali Lohar,
Advocate.

14.12.2022
'14.12.2022

The State I'luough Mr. Sl-rahzado Saleem
Nahiyoon, Aclditional P.G.

ORDER

N{uhanrr.nad Saleenr I essa r have gorre thlough tl're older rlated
'14.12.2022 passed by rny learned brother Mr. Justice Muharnmad Iqbal

Kalhoro, whereby my learnetl brother by allowing this revision

application has coucludecl in Par-B of the orcler as under:-

tlarlsfer it to the lear' ed Sessions Jurlge Umerkot to try either
himself or assign it to a
accordance with law.

,t.- I

Ar"lclitional Sessions Jur-lge for a trial in

"8. In view of above cliscussion and definition of terrorism,
finally settler-l by the Honourable Supreme Cour.t in Glluarl
Hussain's case (trprn), ancl the or,rtlines clrawn therein within
which an action can be terrnecl as ter.ror.ism, lve are of the view
that the::owcly behavior of the applicants / accused, amendable to
some penal laws notr,vi thstanding, was ltot an act of terrorisrn, nor'
the accused MNA Lal Chand Malhi or the u,,orker.s of PTI, a
political party, could be termed as terrorists against allegations of
lobbing storles to police force, which is yet to stand the test of the
trial. On the contrary, the political activity carried out within
bouncls o[ law is a healthy activity anr] it is necessar.y for. social
and political uplift of the society having domino effect trickling
dowu to ovelall irnprovement in every sphere of hurnan life. It
cannot arrrl shoulcl not be discourageci by registering criminal
cases agair-rst the political r,vorkers, unless o[ course some law is
brokerr. Disobetlience of section 144 CIPC, as is the case here, is
visit-able by section 188 PPC rnainly, ancl/ol any other relevant
prrovisions of law but r-rot uncler the provisiorrs of Anti-Terrorism
Act, at least. We, therefore, allow this applicatior-r ancl withdraw
the case fi'om the file of Anti-Ter-rorisrn Court Milpurkahs and
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2. Tlre applicants have been booked untler Critne No.77 of 2022,

registered with P.S Urnerkot City, for the offences under Section 324,353,

337-A(i), F$) e 427 PPC read with Sections 1BB, 504, 1.47, 1.48 PPC & 6/ 7

of Anti-Terrorisrn Act, 1997 (Act).

3. Brief facts of the case are that or1 the day of incident viz. 25.05.2022

SHO, P.S Umerkot City received information at Police Station that

Pakistan Tahreek Insaf MNA Lal Chand Malhi was collecting his

workers at Allah Wala Chowk ancl thus there was apprellension of

bleach of peace. He along with police party comprising police force frorn

other Police Stations as well arrivecl at the pointecl place and found that

the said MNA was sitting inside the Press Club, and workeLs were

Bathering at tl're Chowk, At about 1700 hours, the said MNA came out of

the Pless Club and stalted calling tire workers. SHO apprizecl hirn about

a notilication uncler Section 144 Cr.P.C. anel that there was a ban over

political gatherings. But the said MNA got rilecl up anr.1 instigated the

workers. Upon which the workers startec-l pelting stones to tl-re police

party with intention to commit murder. As a result, windscreens of three

police mobile vehicles got smashecl ancl SHO Ghulam Nabi Shah,

Dlivcr/PC Bhoornsingh, gunman of SDI,O Abicl anci complainant

himself received injuries, mostly on legs. After which the police restor.ed

to teargas ancl clisbulsed the workers. Thereafter, the police took the

injured to hospital for treatrnent ancl registereci present FIR against

known (duiy named), as well as unknown worker.s of PTI, totalir"rg

al'ound 1,00 / 125 unclel Sec tions 3?4, 353, 337-,4 (i), 337 -F (i), 427, 188, 504,

1,47,1,48 PPC ar.rd 6/7 oI Anti-Terrorisrn Act,7997. 
,,./

4. After registration of the case ancl clue process of law, the case has

been challanerl which is rrow pencling for trial before the Court of

learned Juclge, Anti-Terrorisrn Cour.t. Mirpurkhas Division at

Mirpulkhas (trial Court) vitle Special Case No. 76 of 2022 (re-the State

Versus Cl'retan ancl anotherf After taking cognizance, the trial Coutt has

flamecl charge against tl-re accusecl; however, applicants had filecl an

application undel Section 23 of the Act before the trial Court seeking

transfer of tl-re case fi'om it to the Court of having an ordinary jurisdiction

lvhich was dismissed, therefore, the applicants filed Criminal Revisiorr

Application No. D-28 of 2022 before tiris Court which too was disposed

a

b1



t

of by an orelel dated 31.08.2022 directing the trial Court to examine some

of the witnesses and after exar-ninatiolt of witnesses, the applicants had to

file / repeat applicatior-r in the light of the evidence br.ought on record.

After examination of sorne witnesses, the applicants repeated their

application which has been clismisset'l vicle the irnpugneel order.

5. Learned counsel for the applicants ar.guecl that the allegation

against the applicants is that they hatl peltecl stones upon the police

party whilst they r,vs1g on duty but accortling to him mele pelting of the

stones, no offence in terms of Section 324 PPC was rnade out, therefore.

the police party was not deterred in terrns of Section 353 PPC; hence, the

police hac-l wrongly appliecl Sections 6 & 7 of the Act. therefore, the case

does not fall within the jurisdiction of Ar-rti-Terrorism Court and is

triable by tire Court of orclinary juriscliction. In support of his

contention, he has placed reliance upon the cases of GHLILAM

HUSSAIN and otlrcrs Versus The STATE and others (PLD 2020 Suprenrc

Court 61-) and AtsDLlL RASIiEED alias SOMI Vergts Tlrc STATE and

another (2020 P.Cr.L.l 7L4).

6. Lealned A.P.G appear.ing for. the State has vehemently opposed

the application and stateci that once the application filed by the

applicants before this Court was rejected then best course for them is to

face trial befole the Court ancl during pendency of the trial, case cannot

be withdlawn. He next subrnittecl that per contents of the FIR, it is very

specifically contendecl that the accused, in or.rler. to comrnit eatt-i-amd of

tl-re police personnel on cluty, had cleterretl them from performing their.

lawful duty by pelting stones which resultecl in da*rage of their official

vehicles; besides, sorne of tl-re police personnel have sustained injuries on

their pelson. Learnetl A.P.G further went on to say that when the police

inforr,ecl to tl're applica.ts in a very gentle manner. ti-rat tl-re plovi^cial

Goverrunent has imposerl Section 144 PPC, therefore, avoicl to rnake

plocessior-r but inspite of their resistance, the applicants ancl their

followels hacl thrown stones upon the police party wtrich is sufficient to

attraci the provisions of Section 324 & 353 PPC teacl with Scction 6/7 of

the Act. Due to violence macle by the applicants/ accusecl, police

metnbers had sustainecl injuries on their petsoll, in orc{er to deter. them

from clischarging their lawful duty; hence, the case is exclusively falling

a
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within tlre ambit of Sectiot-r 6/7 of ihe Act, therefore, instant application

merits no consider.ation ancl prayec-l for its dismissal.

7. Heard anci perusecl the record. Aclmittedly, the injuries sustaineci

by the rnembers of police party at the hands of applicants as well their
companions are simple in uature; however. sustaining of injuries on tl.re

person of police personnel establishes that the accused had assaulted

upon police party whilst they were perfonning their lawful duties. Not
only this, the mob created / gatherec-l by trre applicants had arso broken
winclsc,een of three officiar verricles beronging to the porice. pelti,g of
sto.es and to.aise violence agai.st the porice force srrows that trre

accused l'rad i.tentionally clesig.ecl to coerce a^c{ intimirlate the

goverrxnent functionary at public place ancl thereby they had taken law
in their hands and thus createcl an havoc anc-l terrorism at public place

which ta.tarnounts to clesigrr ancl rnotivate to create ter-ror in the society.

Mere fact that some of tlie injur.ies in nature are bailable, is no ground to
discard the evidence of prosecution as morle and rnanner. of the

applicants/ accusecl shows that they l,rad no respect 01. honour for the

writ extended by the Government through the Notification whereby

Section 144 was irnposed. Such act of the applicants clid not at all suggest

any private revenge or personal vendetta on the par.t of r-nob gatl-rered by
the applicants ancl their follower.s wl-ro beirrg membeLs of unlawful
assembly formecl for the purpose of takirlg out pr.ocession, blocking the

road and committing other rnentionecl acts, certainly were designecl to
overcome the gove rment/police party or public or. comrnunity to create

seuse of fear and insecurity in the society. The act of clamaging three
official vehicles of the police party by the r-nob createtl by the applicants
fully att'acted offence of ,,rnischief,, defi.ecl ir-r Section 6(9) of Anti_
Terrorism Act, 1,997. Tl-rerefore, act cornplainecl of, in circumsta^ces dicl

fall withi. the rnca,i.g of word ,,terr.orism,,. Before par.tir.rg with the

order, I would prefer to repr.oduce sub-clauses (g) C 0-r) to sub_section (2)

of Section 6 of Anti-Terror-ism Act, 1997 which reacls as uncler:_

"[6. Terrorisrn.--(1) In this Act, "terr.orisrn,,r-neaus the use
or tlueat of actiort r.r,hcre

(2) An "action" s

section (1), if it:

t

I tall r'vitl-rir-r thc r-neanirrg of sulr-
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(u)

(b)
(.)
(.1)

(")
[(ee)
(0

t(e) involves taking the larv in owrr hand, awarrl o{ any
punishrnent by an orgauizatior-r, individual or group
whatsoever, not lecognizecl by the law, with a view
to coel'ce, intimil1ate ol terr.orize public, individuals,
groups/ communities, government officials and
institutior-rs, inclurling law enforcernent agencies
beyoncl the purview of the lan, of the lanel;]

(h)
(i)

0)
(k)
(t)
(m)
(,, involves selions violence against a member of the

police force, armecl forces, civil arrnetl forces, or a
public servant."

8. In view of above legal position, it is crystal clear that the

mob created by the applicants being members of unlarvful assembly

wanted to express their anger over police party forming the motive

behind the incident mentioned under the F.i.R. Therefore. Anti-

Terrorism Court, in the circumstances, had jur.isdictior-r to try the

applicants and their co-accused; as such, impugned order being open to

no valid exception cannot be interferetl with.

9. Moreso, it appears that the prosecution has exarninec{

witnesses namely SHO, P.S Ghulam Nabi Shah namely Arshacl Ali as

PW-1 at Exh.35, cornplainant/SHO Atta Muhammad as pW-2 at Exh.3Z

ASI Abdul Shakoor as PW-3 at Exh. 38, pC/gunman of DSp Umerkot

City narnely Abid Ali as PW-4 at Exh. 39, ASI Roshan Din as pW-S at

Exh. 40 and PC Jeanc-l I(han as PW-6 at Exl-r. 41; thereby all the pWs had

categorically tleposed in consonance witl.r the FIR and from their

evidence a prinn fncie offence appears as well mocle and manner of the

offence shows cormnission of the offence within the ambit of Anti-

Terrorism laws. Therefore, there is no illegality or infir.mity in the

impugned order wl-rich may warrant inter.ference by this Court.

Accorclingly anrl in view of rlicta laicl down by the Fion'ble Supreme

Court of Pakistan in case of /AHANCIR KHAN Versus KHALID LATIF

to



(2021 SCMR 136) as wcll laicl dowr-r by this Court in case of QAISER
BALOCH arul 3 otlrcrs Verstrs Tlrc STATE (2013 p.Cr.L.l 1259), instant

Criminal Revision Application merits no consicleration. Consequently, it
is hereby dismissecl. sir-rce the trial has cornme.cecl ancl most of the

material witnesses have been examined, therefore. trial Court is directecl

to expedite the trial anti conclude it n,ithin six (6) m ths' time
positively untler intirlatiou to tl-ris Cour.t.
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