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IN THE HIGH couRT OF SINDH, CIRCUIT COURT
HYDERABAD

Before:

Mr. Justice Mohammacl I(arim I(han Agha
Justice Mrs. I(ausar Sultana Flussain

a

Cr. Jail Appeal No.D-89 of 2019

Versus

The State

JUDGM ENT

MOHAM MAD KARIM KHAN AGHA J.- This criminal appezrl is
directed against the judgment datecl Og.OS.2}lg, passed by learned
l"t Additional sessions Judge Shaheed Benazirabad, in Special
Narcotics case No.673 of 2016, arising out of crime No.4g of 2016,
registered at Police Station punhal I{han chandio, under section 9(c)
of Control of Narcotic Substances Act, 1997, whereby the appellant
has been convicted under the said section and sentenced to suffer life
imprisonment and to pay fine of Rs.1,00,OOO/-. In case of delault in
payment of fine he was ordered to suffer simpre imprisonment for 01
year more. However, tl-re benefit of Section 382-B cr.p.c. rvas also
extended to the accused.

2. Tlte brief facts of the prosecution case as narrated. in FIR No.4B of
2016, registered at Police station punhq.l l{han chandio are that on,
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12'11'2016 SIp Asghar Ari Awan, sHo o/p.S of the said. porice stationalongwith his subord.inate police staff uid.e daily diarg entry No.1S leftpolice station for patro,ing at 19oo hours. Durtng poiottinl *hen theg
reached on link road lead.ing from piaro Mour to Karero pir, theg satu
one person hauing cloth bag in ight hand. appeared. from tuestern sid.eand arriued at road.. That person became confused on seeing police andtrted to escape toward"s backutard direction. Howeuer that person was
encircled and apprehend.ed bg pC Ilam Din after chase of 10,/ lS paces.
The cloth bag uas secured from possession of apprehend.ed. person
who disclosed his name as Altaf Hussain son of Ali Gohar panhwar
resident of ui'age Adam Khan panhwar District Jacobabad.. The cloth
bag secured y'om posses sion of apprehend.ed person was found.containing 10 packets and. in eachpacket, t to large pieces oJ charas
r.urapped in blue colour plastic taere lging. The pieces of charas utere
hauing image of star. ?he pieces of charas uere weighed and. found to
be 10250 grams, which was packed in same plastic turappers g.nd bag
which was sealed as sample for analg sis. Two currency nottes of
Rs.SOO/- and Rs. 1OO/- utere also recouered from sid.e pocket of hts
shirt' The accused. discrosed. that he used to se, charas. The accused
was arrested and such mashirnama of arrest and. recouery was
prepared and thereafter, the accused" as ,Leu as the recouered narcotic
substance were brougLtt at police station tfiwre FIR uas registered..

3. After usual investigation, the case was challaned and sent_up
for trial' The appelrant plead not guilty to the charge framed against
him and claimed to be tried.

4. In order

witnesses and

to prove

exhibited

its case, prosecution examined 03(three)
various documents and other items. The

appellant in his statement recorded under sectio n 342 cr.p.c denied
the prosecution's allegations by pleading innocence; he, however, did
not examine himself on oath or any one in support of his defense
case.

5' on conclusion of trial, rearned rrial court found the apperlant to
be guitty for the above said offence and then convicted and sentenced
him as set out earlier in this judgment, which is impugned by the
appellant before this Court bJ, way of instant appeal.
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6. Learned trial Court in the
discussed the evidence in detail
same here, so as to avoid duplicat

a
.J

impugned judgment has already
and there is no need to repeat the
ion and unnecessary repetition.

rted

had

the

{

7 ' Learned advocate for appe,ant has mainly contended thatprosecution case is highly doubtful; that despite the place of incidentwas located at busy spot, yet, none from generar public was picked upand joined as mashir to attest the arrest and recovery; there arematerial contradictions in prosecution evidence, hence it cannot berelied upon; that as per prosecution case the narcotic substance wassent for Chemical analysis through pC Nawab Keerio; however, he wasnot examined to show the safe transportation and delivery of thesame, hence tampering with the case property could not be ruled outand that for all or any of the above reasons the appellant should beacquitted of the charge by extending him the benefit of the doubt.

9, We have carefully heard the learned counsel for the parties and
gone through the entire evidence. At the very outset, one of the cruciar
requirements of a narcotic's case is that the safe custocry and safe
transmission of a narcotic from its recovery unt, the time it has been
delivered to the chemical examiner must be proven. In this case, we
find that the prosecution not been able to prove the safe custody ofthe narcotic from the time of its recovery as well as its safe
transmission to the chemical analysis which leads to the possibility
that the narcotic has been tampered with and as such renders the
chemical report unreriable and of no evidentiary varue. It has been
held by the Supreme court that in proving the safe recovery and safe
transmission of the narcotic to the chemicar analysis the following
steps must be proven;

B. The learned Assistant prosecutor General, Sindh fully suppothe impugned judgment. He contended that the prosecution
proved its case beyond a reasonable doubt an as such since
appeal was without merit it be dismissed

I

, 3:2

Evidence that the narcotic was recovered from theaccused. This will entail the evidence being given of theofficer r.,r,ho made the recovery and mashir of iecovery and
/
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11.

11l.

Evidence that the recovered narcgtics was placed in theMalkhana or some ort 
", ""*i"-pr"lt;r;;. keeping. Thiswill entail the evidence uelng given ;i-til; malkhana incharge to this effect or at a mini-mum ttra extriUiting of theMalkhana entry and

That the Malkhana incharge should give the narcotic viaevidence or _entry to a poricE offi"iJ;J;;e the narcotic insealed condition for themical ";&#';d rhat suchofficer who took the narcotic to the chemicJ examiner giveevidence to that effect.

10. Once aII the above steps have been completed, safe custody and
safe transmission of narcotics w,r most likely be proven. In this case,the recovery was made by pW-l Asghar, who according to his
evidence deposited the recovered narcotics in the malkhana. However,
he states that he gave the recovered narcodcs to wHC Abdur wahab
Jagirani to place in the malkhana who was not examrned and was the
malkhana incharge. The prosecution also failed
malkhana entry whereby the narcotic was placed in
such it is apparent that the prosecution has failed
custody of the narcotics as during its one day per

to produce the
the malkhana. As

to prove the safe

iod before it was
sent for chemical examination
tempered with.

the narcotics might have been

11' with regard to safe transmission of the narcotics this was done
on a day after the recovery by pW-3 Nawab Keerio. However,.there is
some doubt as to whether it was in fact pw-3 who took the nat'ioucs
to the chemical examiner. This is because pw- I in his evidence stated
that the narcotic was taken by pc Nawab Khan and not Nawab
Keerio. The complainant, who was also the I.O of the case, also failed
to record section 161 cr'p.c statement of Nawab Khan for clarity. The
chemical report also states that the narcotic was deposited for
chemical analysis by Nawab l(han and not Nawab Keerio and as such
even in this regard there is some doubt as to the identity of the person
who took the narcotics to the chemicar examiner for analysis, as such,
there are doubts in this regard as well. when confronted with this
proposition, learned A.p.G could not dispute the fact that neither the
malkhana incharge had been examined nor malkhana entry had been
produced before the court in evidence. Although he submitted that
Nawab Keerio was in fact Nawab Khan.
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12. Under these circumstances, we find that the safe custody of thenarcotics has not been proven and safe transmission of the narcoticsalso to some extend is doubtfur which means that the narcotic mighthave been tampered with before it reached the chemical analyst andas such this renders the chemical report unreliable and of no legarva-lue. In this respect, reference can be mad
state ((202r scMR 363) and Javed rqb"r v:tlffi;:H:"H; "
13. Thus, for the ab
has failed to prove r,"ou" 

"tut"o reasons' we hold that the prosecution

doubt,thererore,*n,,.:,'j:;:lI"H?:1,j jj#:j;J".Tr":il:
the appeal is allowed and the conviction and
trial court are set aside and the appe[an, ,.""tt"'"r 

recorded by the

:"".:r", 
U" ,"t.u..a forthwith if not requir":",:"::; :#"H:;

{

74. The appeal is disposed of in the above terms.
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