
Q,ybts-".'*,
Dela..t ;.

d

D's\dtf,a,.:-t}r

r.th\

,*iil,:S!::[,;t'i'1. i:],']}i'T.,,

)'.,1 r?,t

\lt
3

Appellont.

r

/t

llt'//'11
'/'rrl

rFJ T'I-}H I_TTGI-I COURT OF SINDH
f,""] I R il{"J TT ilO{JI-TT, F{'rI)ERAB AI) .
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[F-] 'THI- }trTGFN COURT OTT SINDH, CIRCUIT COURT

HYDEITAI}AD

Crirminal Apueal ]qlo. S- 1-49 of 2011

WAZIR IIIIND

Versurs

.I'I-IE STATE

,'\prpellarrl":Wa/-rt sf o Gul
lVluhamnracl [tintl (pt'csr=trt

on bail).

Respor-rclerrt : 'l'l"re Sl"ate

N one pl'esellt for
complaiuatrt tlt'spite L:eing

c-llr lrrltice,

[)ate ol hr:aring

[]a te of jr-rr{gtnetrl:

)

T UXfGMEh]T

hIOI.IAMMAIJ I(ATTI M I(LINN AGI{A, I.- 'l'iris crirninal appeal is

directecl against the jurclgrncnt dated 20.04.201\, passed by the learned

Aclclitional Srissions Judge, Shal-rrlaclpur, in Sessions Case No" 39 of

20ll (r'e: '['he Statc versurs A[:dul Sattar), entanating from Crirne No.4lB

ol'2008, rcilistel'ed at Police Station Sirlholo, under section 3A2,34 PPC,

rt,hereby the a1:;reliant Wazir has Lreen convicLecl u/s 302 PPC as la'zir

apcl serrtencerl tr.; sufl'er irnplisonment for life for cotnmitting the

mgrcler"of rlcceasefl Ghazi Iflran. FIe was also directed to pay fine of

I(s.200,U00/- (itup(.es 'l'w,.r i,ar'); ancl, in case of non-Payment of fine,

tire a;rpell;.irrt shall unclerllc' Sl for a period of 01 year Inore. The benefit'

'l'hr:ough Syed T'arique Ahrned Shah,

r\rltzocate.

Through Ms. li.arneshan Oad,

Assistatrt Irrosecutor General, Sindh.

28.1'1 .2023

116r 2.2023
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r:l. section 3gz-r,Cr:,[r.c r/as extenclecl to the appellant. whereas co-

.i--cusecl Kanral anrl Ghulam Sl-ratilrir were acquitted of the charge by

r:>rteucling tl-rern trerrcfit of dotrbt'

Z. The facts of Lhe pr"osecution case as mentioned in the FIR are as

u:rrlt:r:-

\

,,otr 04.07.2008, conrpltrinant Muhannuad sharif Rind

lorlgert JrIR, allegittg thereitr thut priol' to one and half nronth'

,ltriyrr,l foolr pticeltefitteen the coruplainant and Kamal lilran

Itirrcl rrrri *ilrers, vrclr IrIfi beru'irrg No.3+[ of 2008 wns lotlged

nl lls Sir{horo nguitrsl the (:otltplainant ltarty arud dis|tute
.Lt)ttsgoirrg ort. L)tr-03.07.2008, in rJrc nigtrt lds fnther Glmzi Khsrt,

r.rrrrsir7 l-ltlriyt nktng-toith hAtiltnrrtrnati oflo, tnlcing tneals werut to

slrt:1t itt tlu, cttttt.ttlirtr of ttrc ottrtl rttt c,ts, lrc tuns sleeping in his.

luttrst: rultctt nt nttr,utl 0130 hotn's ltis cousirr Hnldm cfitl'te to lim artd

di:;closatl tlrut lrtt nrorry-zuith lris cousin ltfi,uhnrnnrnd mtd tmcle

L-,lur;,i 14trtl TUi,r(t stacpi-ttg itr tlrc ot:nq, ruhere tlwtl lrcard tlrc cries of

Cltnzi l1uyt ()tt tplich tlt-cr1 hdtlt ruoka try nntl iclerrtified that l(mnl

Klrntt 1litrtl lutuitrg Gtrrt, S,nttnr uru{ Wnzeer hnuitrg lmtclrcts in thcir

Ittrrr tls rn d Cluitrtt Shnbir Tt)tts lrnuirrg lnthi irt ltis hnnd r"uere

cnttsittg luttclrct blortts to tnrcltt Clutzi l{lutrt on his lrcnd and Kantal

I(irrrl ,i,,rr,,, lml<nls to lhetrr l:tt lccep ryrite tytng an tlrc cot, Thereafter,

rrr,cr.rsttr{ ?.u?.ttt il7(t(1.1 totttsrds ttt,t'tlrcrrt side, After thnt they saru lils

rtrrclc Clrnzi t#nu 7u1,ts lutuirrg i.t{to l'rnfclrct blottts o\'t ltis forelrcnd

ttrtrl ltlood Tt{ts ooziug t1td tl7rtt rtrttn!1, On such irtforrnation 
.the

cornytlnirmrt! nlong<titlt his relntiaes l{ariru Br;x nnd Glilanr
pnsool 1{lri,/ ,,urrri tn Otaq rttlwre thay srtlt,t lis fntlrer Glmzi Klmn

((ttts irlitrg rlt:nrt. 'l'lrcrenfter, cttttpktinnrtt went to P'S nnd lodged

reyorl: oJ'tlrc itrcidenl:," (bold adclecl)

3,,. AItsr.r"rsuaI invrjr]tigal-ion police sulrrnittecl the challan before the

f*or-rr.t colcenecl arrcl after coml:rleting llecessary formalities, learned

Llial Coqrt fralred LJre charge against the appellant and the other co-

trccr-rsecl, to vrrhich they pleaclec{ not guilty and claimed trial.

4,. At [rial, the F)r'oseclrtion irr order to pl'ove its case examined 09

r,r,iLnesses ancl exiribiteui l1llrr1e]:ous clocuments and other items. The

staternent of tlre accusecl were i:ecorclec{ under section 342 Cr.P.C

iv6er.etry they cleniecl the allegations leveled against them and claimed

their false ig-rprlicatior r by tire complainant. None of the appellants

exarninerl Llrernst:lves oll Oath; however, in order to disprove the

,:harge, the a1:pr:llants exatr.ritrecl otle D.W. namely Allah Dito as a

dcf'euse tt'itttt'ss.
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S. Lear:1ecl tr:ial Court after l"rearing the learned counsel for the

par.tie.s ancl excirninirrg the evidence available on record convicted and

sentencecl the appellant as stated earlier in this judgment. Hence, the

appellar-rt has fi]ec1 this appeal against his conviction. The hial court

however acquitteti his co-accnsecl l(arnal and Ghulam Shabir and no

:rppeal against their: cour''iction has been filed'

6, L.carlecl tr.iai Court in the impugned judgrnent has already

rliscussect the eviclence in detail and there is no need to repeat the same

here, so as to avoid cluplication and unnecessal'y repetition'

Z. It is lotecl that on the last date of hearing, complainant

Muharnnracl Sharif hacl appearccl and stated that he and his family

rnembels have forg;iven the appellant in the name of Almighty Allah;

Sowever, no sgch applicaticn has been filed in this regard" Today,

compiainant is called absent withourt intimation. Since, this is an old

aplreal ol I])'LL, arrcl the cornpiainant iras chosen to remain abserrt,

therefgr"e, his interest is being looked after lry learned A"P.G'

B. Learnecl counsel for the appellant has contended that the

appellant is innocent anct has been falsely implicated in this case on

clccorlrlt of enmity ancl hence the 17 hour delay in lodging the FIR

l,hich epablecl the cornplainanL to cook up a false case against the

irccusecl; thert tlre r:vidence of rhe eye witnesses cannot be safely relied

upoi] as it wAS cterrl< and the1, cor-rld not have seen the appellant even if

they wer"e present which ire contended they were trot as it was all

Lslwitpessect rnurrler; that no recovery was made from the appellant

anct that tJrere were merterial contradictions in the evictence of the

witnesses which nrade their eviclence unreliable and that for any or all

of the ahove reasoirs the appellant should be acquitted of the charge by

being extencletl the benefit of the doul..,,t. In support of his contentions

I-re placeci leliance on the cases of Muhammad Sharifan Bibi versus

Muhammad Yasin and others 12072 SCMR B2], Azhar Mehmood and

others versus The State I2017 SCMR 1351, Sardar Bibi and another

versus Mtr,nir" Atrur-led ancl others VA'ff SCMR 3441, Muhammad Asif

versus'lhc State [2017 SCMff.486], G'M l\triaz versus The State [2018-
/
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scrv*( s06], Mu'amrnad Arif ve's*s The state [2019 scMR 6311' uld

Sarf.,,azandAllotherVerSuSTIreStateLT}T}SC'MR6701,

g.Learr-redAssisLarrtl]rosecutorGeneralsindhonbehalfofthe

state, af ter goi^g t'rough the er^rtire eviclence of the Plosecution

wi i*esses als rvelr as other record of the case has supported the

irnpug*ed iuclgrnent. I, particurar sr"re has reli-ed on tI-re eye witness

e,icle^ce wrricrr accq;rclir-rg to her ca. be safetry relied upon' h-r support

of her conte*Lions, she prlaced relia^ce on the cases of Farman Ali a*d

arrother verslrs Trre state and another [2020 scMR s971, Ahbas AIi

vcrs*s The State [2021 scMR 3+gi arrrcl, Nasir Ahr*ed versrls The

State L2023SCMR 4781 . 
.

i0. I have co.sicrered the sub,rissions of the parties, perused the

,-raterial availatrle on record and considered the relevant case law

inclucling thaL cited art the bar'

11. lJasecl .,r1 mv reassessme,t of the evidence of the Pw's especially

the medical evirle*ce and other meclical reports and recovery of blood

ert the crirnc scene I find that the prosecution has proved beyo.d a

reasor-rilbre urotrbt trrat Ghazi l(han (the deceasecl) was murdered by a

sharp cutti*g i'strume*t to trre head o. 04.aT.2008 at 0130 hours at the

c,urt yarcl of the otaq af the complainant situated at village Gidro

Macl-ti, taluka Sinjhor:o'

.17. The only question left before nre is whether it was the appellant

who mur.cterecl the deceased by causing a brow to his head with a

sharp instr:unrent at the saicl time, date and location?

13. Af ter my reassessment of the evider-rce I find that the prosecution

has Nor proved beyo,d a reasonarrre do*bt the charge against the

appe*a*t r<eeping in view thal each criminar case must be decided on

its own particr_rlerr facts ancr circunrstances for the following reasons;

4

*

(a) I-he trllt was loctgecl after 15 hours of the incident' The

cornplai,ant atteriipted to explain this delay by the fact

that thr: IrlR waq lcclgecl after he took the cleceased to

hqrspitai, a{tcr thr: postt}lorierrr was carried out and after

t.he tnorl;,2 of liis faihe:: was br'rrietl however accordi''g to{

I
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p\& s htuhar.*rnecl J.rrerl wh, w,ote dovv. the FIR of the

complainant rzerbatirn the IrIR was lodged before the post

mor tem was carriecl ou t wlrich discrepancy tends to

utrctertnine the FIR. Ihus, I am put to caution of the'fact

tfrart Lhe '17 hours clelay irr lodging the FIR has not been

fully explainecl whicir uuexplained clelay call often be fatal

to the proseclttion case as it left tirne for consultation and

concoction of a false case which is more likely in this

case where there is proven errrnity between the

complainant and the acctrsed side as per evidence on

record.

I I'incl that the proseclltiou's case primarily rests o11 the

evicletrce of the eye witnesses to the murder of the

deceast rt ancl whether I believe their evidence whose

eviclence I shall consider ir-r detail below;

(i) Iry* witness P14/ 2 Flakirn, He is relatecl to the

.omplainant and the deceased' According 'to his

t viclence on 04.07 .2008 he and his cousin

h4uhamrnerl were sleeping in their otaq when at

about 0130 hours they 
-heard 

a uoise and woke up

ancl saw the co-accusecl along with the appellant

under the light of an electric bulb. He saw co-

accused Sattar ancl the appellant cause straight

iratchet biows ovel' the heacl of the deceased who

was sleeping in the same Otaq. Anothel co-accused

hail ar slrot [un pointecl on them so they could rrot

intervene. I{c rnade hue and cries and rushecl to

towartls the house of the complainant and informed

tl're cornplainant who r/vas the son of the deceased

about the incic{ent anrl then returued to the critne

scene with tire complainant and found the dead

lroc1y of the cleceased. The appellant and the co-

accursecl hatl gtllle.

T'his lt,itness was related to the deceased and also

had proven enmity with the appellant's sicle who

had loctgecl an IrIR against him and the complainant'

Thus, I am put to caution as to the reliability of his

evidence.

I{o clotrlrt the wit-ness knew the appellant before the

inciden t aucl he \^/as uamed aS a witness in the

1:otcrrtialll, ttelaycd IrlR however it was a night time

incident anci althor-rgh he states that he saw and

recognizecl the appellant under a light bulb no light
butlb was evel seized by the police which brings into
cl o ulr t his ictentification of the appellant.

Irulr"thr.rn1ore, what was the wifness doing sleeping

in the Otaq instead of the house? It has come on

record througl-r DW 1 Allah Ditta whose slrop *ut[

],, .l'
' ri "l':t.'.

:til .. , i.
i,i,.i _

. lrrl r

.r i. 11ir..
, r,'ri,i.t(r..
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nexl to the Otaq as confirmed by the tapedar's

r.epurf anG who had beer-r sleeping in his shop for
therast 10 years that only he and the deceased slept

out in the open and on the night in question this

witlless wels rroL presetrt. In fact there were only two
cots at the Otaq so if the deceased was sleeping in
one ',vhere were the other two eye witnesses

sleeping? This all castes doubt ou the evidence of
this w ituess. lt is also significant that this eye

witness gave his sectiou 1,61, Cr.PC statetnent 52

days after the incident without any explanation. It
is well settled by now that such delayed Section 151

staternents of eye witnesses ale of no evidentiary
value. This wihress was a chance witness who
according to DW 1 Allah Ditto always remained in
thc house with the cornplainant and other eye

iryitness Muhamtnect ancl thus for the reasons above

i tlisbelieve the evicletrce of this witness who had
every reasoll to irnplicate the appellant in a false

case ancl evel-I if he was present at the time of the

inciclc,nt (whiclr i c1o r-rot believe) he would not have
been able to correctly and safely iclentify ' the

arppellant. 'I'irus, I dislrelieve the evidence of this eye

wiL-ness and place no reliance upon it.

(ij) Ily* witness IrW 3 Muhammed. FIe is related to the
cleceasecl. l-le corroborates the evidence of PW 2

I-Iakirn in all rnaterial respects. For the same reasons

mentiouecl above in respect of PW 2 Hakim I also

tlisbelieve his evidence.

Other evicleuce and consiclerations

(,,) I'hat no recovery of any hatchet or any other weapon was
nrad(, f r-om tire appellant on his arrest.

(.1) That acr:ording to PW 4 iralio Khan (who is related to the
cornplainant and called by the complainant to be mashir)
who was the rnashir of arrest at the tin're of arresting the
appellant a hatchet and lathi was lecovered from the
appellant however such recovery is not recorded in the
rliefilo ar-lcl no such recover:y was rnade according to PW7
Cirr-rlarn Rasool who was tl-re arresting officer and IO of
the celse. I{o recovererl items were thus exhibited as it
appears that none were in fact recovered. According to the
nrashir Lhe arrest ta"as rnade orr 05.07.08 but according to
the arr'(-rstirrg office l ihe ili'rest of the appellant was made
on I3.08.13 whiclr accortts witll the memo. fhis mashir is
Lh,:rcior-t- lor-rnci Lu be a rlishonest wilness and no melno
sitlnt:ci L-I irirn can l-re salely relied uporl which again
cj.-()rlter; dolrbtl; in the prosecLrtion case. -
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l'lrat thr: crric{er:ce of thr:10 PW 7 Ghulatn Rasool which is
sel orrL irr tuaterial prart lrr:low also cl'eates doubt on the

cirsrt ,-l[ L]re prosectttiotr.

"l t is ,fact tltat {ts per nmslirruTtllct place of incident there wfrs il
cot at the distances of 6/7 leet fi'onr dead body ouer which
Allah l)ito r.uns said to haae been sleeping fit the tiwe "f
irrcirlent. Such lact xons stated by the complainant to nte at the

time o! inspectiort of place o! incident, I haae not nrerrtioned in
thr: rnqslrirnamot thnt tlrc cortplainarfi disclosed such facts to
ttlc. Co/s u,ert not lrying inside lhe roortt of Ctnq, Tl'wre ru{ts na cot

Irlirtg itt tlrc Otltl cxca.ytt tlrc cot oJ tlrc decensed mtd n cot nt'tlw
distttrtce of'6/7.feet. PW Llnkim lmrl stnted in ltis stnteruent U/s:16L
Cr', P.C tltnt rrcursed Abdul Scrttar ruas holding lathi and accused

rnn-(nlny toronrds hior'//r. l-le lrus nlso stnteri thnt ncutsed l{mnal Rind
mtil Ghttlnm Shriltbir hnd rnt crtrurnitted the nboue offence nnd ruere

trol st:en o:r the s1tot, l lwttc slrctun tccttsed K.mrnl llind snd Glilattr
Sttilfuir nr Colttmit llo,?. rts t;hc cornplnirtnnt ltinrcel.f stnted before nrc

lhnt tlrct1 look l-lolly Qurntt in ptrese.nce of Murshid Pir Hnssan Shnlt

tlmt ilrcu lrd not t:ctrutriit{ted tlrc nboue o.ffence, therefore, I ltnue kept

tlrcir ilfitttc"s irr t:olurtm I'Jo,2, I did not record such furtlrcr stntenrcnt

o.[ ,:atirythinnrtt drtring imtestig,ntion. I haae also obseraed and
oprrrcd nt tlrc tiurc of afuttissiott o! challan that father ol
t:otrtltlttirtttrrt Ghnzi l{lratr ?,ufis rnurdered by wilgtown uilprits
r.Lfid the cor'nytlailtartt dtte to personfrl ennity inaolaed the
ctccttscd, hft tlrc.r'e TL1(trs tro proot against acutsed. Inspite of nboue

t'r:Stot'l tncTtlioned on tlut bnck sirle o.f tlmllnn/clrnrge sheet I hnae

ttt't'cst:e.i rct:rtsed Wnzecr und Abfui Snttnr nnd st.furnitted such

clmilmt L)n 0'i-9-2008. I lttrue not subruitted tlrc report before the

MngtslrtLt' .lor rcl(tts(' c.l'n!! t{0ttselt. U/s: 497 Cr,P,C, ns prouided
Llrulur t,cclittn 169 Cr.P.t-. I t is lact that l)ne Syed Hussain Shan,

Sacltcrl rnul Gluiarn Nlust afa s/o Allah Dito Rind haue
uolwftotrily swonr tlreir alfidauits ott sta'mp pfipers about the
trcarced Wazeer, Abdul Sattsr and others being innocent. lt is

lact tlwt cotnplnit'rt,rnt and P"W GlruIanr Rasool ruere acarced
irt Crinrc No,3$|2AAS ol P.S Sinjhoro, whereirt necused l{amal
t,Ltns c.ornplairuartL I itnue nlso recorded the stateruents ,f
ieJ'ert:;e r.uittrr.tssts Glnilnru llnsottl aud l{arim Bux Riud who
nlsr-t stnled nbotrt tlre accused being ilmocent, I haae ruot
rerordrd tlrc stntentetrts LI/s: 1"6'1 Cr.P.C ol both matlis. No
priuntc pcrsott except bttth ruashirs and conrytlainant was
pr(sett{ at tlrc tinte t{ inspection of place of incident. It is fact
tlrat utnsltir Ptrlio is relnfiue of deceased and P.Ws Haldm and
lvlulurnnttild ilrc trc1thczos oI rlecensed Ghazi l(lran".(Bold
aritlerl)

\hg
I -t-

(o)

(f) 'l'i ia t altliough the mecliral evidence supports the
pi'c,iicClllion case it carl only iclentify the nature, of the
injr-u:y, the seat r:1:Lhc injury and type of weapon used'but
is of no assistance ilr identifving the perpetrator.

(g) 'I'hat ol the basis or i-rearl5r the same set of evidence co-
acclrsed Ghr-rlarn Shabpir was acquitted and as such the
;rppr:llanl" is r*ntitled to eqr-ral treatment under the law.
Notnblv nc .rppeal clgainst acqtrittal was filed in the case of
it i.r pcll i-rnl Ll ir i-Ller m shabbir.
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(h) l"his r-out't has also receutly acquittecl appellant Sattar who
wrls triecl as a jurvenile separately on the same set of
evic{encc ailui as such the appellant is entitled to equal

treerttnent under the law

(i) Thr. eviderrce of IIW 1 Allah Ditto completely undertnines
tLre prosecr-rtion case. l-Ie was an independent witness who
hacl every reason to be sleeping in the cot close to the

c{eceasetl ancl accorcling to his evidence both eye wifnesses

were nol, present at the time of the incident and it was an

unseelr rnurder. Even if only a little weight is given to his

evidence it caste.s doubt on the prosecution case as'he was

lrot a chance ',,vitness who hact Lreen sleeping by his shop

opposite the Otaq vu,here the deceased was murdered for
the last 10 years.

'14. Thus, basecl on the above discussion, I find that the prosecution

Iters I\lO1' provccl its case agerinst the appellant beyond a reasonable

cloui:t ancl by extending the appellant Lhe benefit of the doubt for the

reasolls cliscussecl above, which he is entitlecl to as a matter of right as

opposecl to concession, I hereby set arside the impugned judgment,

allow the appeal and acqurit the aprpellant of the charge. Tl-re appellant

on bail shall have his bail lroncls clischarged and he is free to go.

15" fhe aprl:eal starncls clisposed of in the above tertns.

IU E
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Crirninal Appeal No.S- 149 of 2011

I}A]'E CRDER WITI{ $IGIUAI'URE OF JUNGE

28 11 .2A23.

Syed 'Tarique Ahmed Shah, Advocate for appellant alongwittr
appellant (on bail).

lVis. Rarreshan Cad, A.P.G lcr Statc,.

I have heard learned counsel for the appetlant ancl learned

A.P.G for State. Reserved for Judgmerrt ,/
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