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HIGH COURT OF SINDH, CIRCUIT COURT
AT HYDERAI}AD

Cr. Jail Appcal No.S-02 ol2017
I I Iaf i velsLrs'fhe State]

Appcllant l'hloLrgh Mr. Ai.iaz Ali Magsi,

Complainant

State

Advocate.

Noue present

Thror-rgl-r Mr. Shahid Ahmed Shaikh,

Addl. Prosecutor General, Sindh.

Date of hearing

Date of Jr-rdgrnent

t6.t0.2023

23 .10.2023
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I'lOI Ir\I\'tN'lAl) It z\ltIM I(I IAN ,,\GIlr\ .l .- 'l'hrough this jail

aplreal aplrellant has in-rpr-rgnccl the.h-rclgtneut dated 29.12.2016 passed by

Sessiot"ts Juclge, Mirpurl<has (1'rial Court) in Sessions Case No.32 of 2013

['l'hc Stato \/et'sus IJaji S/o Soltrab Slrarl outcoue of Crime No.48 of

2012 registerecl at P.S Phullacliyoon lbr ofl-ence punishable under Sections

302, ll4 ancl 34 PPC, rvhereby he was convicted aud sentenced to undergo

rigorous imprisonment fbr Lil'e as Tazl;- with benefit of Section 382-8

Clr.l'}.C u,ith lirrther ciircctiorts to pay rLlpees Orle Lac aS compensation to

the lcgal heirs of cleoetisecl ancl in case ol' tirilure in paytnent thereof, he has

to uudergo simple iurprisontnent lbr six ttlonths lrol'e'

2. 'ilie bricl'lacts ol'the case, as per irlR, are that on 23.11.2012 at

abor-rt 0830 hoLrrs a( u,atcrcor.lrsc situatecl on the lands of Noor-ul-l{aque

Dars near villa-qe llssan I(han Shar. tlie cleceased Gllulam Rasool was

cutting a tree ri,ith penlission of his zar.ninclar, rvhich was objected by the

present appellant as rvell as proclairnecl offender Ameer and as such present

appellant at the instance o1'above proclairnecl offbnder tnade a direct fire at

Ghulam ltasool. u'liich causecl cleath ol'Ghulam l{asool.

3. After usual irrvestigation, the case was challaned and the appellant

u,as sent up to I'ace trial. 'l'he appellant pleacl not guilty to the charge and

claintecl trial. ln order to prove its case, the prosecution exatnitted six (0t6\
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\\,itnesses rvho exhibitecl variours clocuments aud otl-rer items. fhe staterlent

of appellant under Scctiorr 342 Cr.P.C rvas recorded in which he denied the

allegations o1' ltrosccrrtion u,itncsses. 'l'he appellant has also examined

hip-rscll'g1 Oatlr unrlcr Sectit-rn 340(2) Clr.l'].C horvcver. he did not produce

any u,itness itr his clefbnsc, Thc lcarnccl trial Court after hearing the learned

counsel fo.r tlie parties ancl altpreciating tlie evidence on record convicted

ancl sentenced thc altpellant, as mentioned supra. hence the appellant has

tjlecl this appeal against convictiou.

4. Leanecl counsel tbr the appellant contended that the impugned

.iuclgment is result of misreacling and non-reading of material available on

recorcl: tliat prosecutiorr case is not fi'ee l'rotn doubts; that there was delay in

registratiop ol'FIlt. lrLrt sanre has beerr ignored b), the learned trial Court;

that ltresent appellant has lalsely been implicated in present crime; that

there are material cor-rtraclictions in the evidence of prosecution witnesses

u'hich makes the casc highly dor"rbtlirl ancl the appellant entitled to be

au'arclecl bepellt ol' saicl clorrbtsl that evidence of courplainant and his

ri,itnesses shou,s tliat there \vas uo ennlity between complainant party and

presetit appellant, hence tnotive is not proved and that deceased was

actually rnLrrclerecl b), Chohan community ol1 account of rnatrimonial

clispute l'retu,een coniltlainant ltarty ancl said Chohan comtnunity. He prayed

lbr acqLrittal o1'the appellant.

5. Despite notice, r1o one has appearecl on behalf of the Cornplainant.

I-lor,vever, learnecl A.P.G vehetnently opposed the appeal and prayed for its

clismissal by arguing that altltcllant is noLninated in FII{ with specillc role of

causing cleath ol'an innoccrrt llel'solt; that prosectttiolt witnesses have fully

supportecl the version o[' Fll{ ancl there are no contradictions in their

evidence; that rneclical eviclence is supported by the ocular evidence and

that it cloes not attract a ;tnrclent rnincl that Complainant has left the real

culltrit ol'[iis c.rse. as allcgecl bl,thc appellant, and ltas implicated the

appcllant. lle has rclicd trlron the cases relrortecl in Alnanullah v State

(2023 SCMI{ 521). QasiIn Shazacl V State (2023 SCMR I 17) and

Multantnrctl Bashir V State (2023 SCMI{ 190).

p I have hcalcl the leulnecl counsel lor the appellant as r,vell as learned

A.P.G ancl have also perusecl the rnaterial available on record and the case

lar,v cited at the bar. 
o
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7. Basecl on n-ry reass€,ssltlent of the evidence of the PW's, especially

the I']W e)/e witrresses, rneclical erziclence, r'ecovery of blood and emPties at

the crime scelle wl-rich leacl to both positive FSL report and chemical

report I fincl that the prosecution has provecl beyond a reasonable doubt

that Ghulam Rasool (the cleceasecl) \ /as murderecl by firearm at about

0830 hours on 23.11 .2072 at watercourse situated on the land of Noor-ul-

I Iaque Dars near village Ilssau Khan Shah.

B. The onl1, cluestion left before rne therefore is who murclered the

cleceasecl b), firearm at tl-re said titne, date ancl location?

9. After my reassessutent of the evidence on record, I find that the

prosecution has prorretl beyor-rrl a leasonable doubt the charge agairst the

appellant for u,hich he was cot-tvictecl for the following reasons;

(a) 'fhat the ljll{ was lodgecl with a delay of one day however
baserl on the particr-rlar facts and circutnstances of the case I do
r-rot firrtl such tlcla)' fatal to the prosecution case' This is
bc'causc aftcr the sl-rooting/tnurder the clead body was

initially tal<en to the house of the cornplainant before being

transpolterl by the police to hospital where a post mortetn
took take place where after the body was returned to the

relatives for burial. After the burial tl're complainant loclged

the FIR ancl as such auy clelai' in the lodging of the FIR based

ou the palticular iacts ancl circumstances of the case has been

fulllr explninecl. lr-r this respcct leliance is placecl on the case of
Muhammad Nadecm alias l)ccmi v.'Ihe State (20L1 SCMR 872).

(b) The appellant is naurecl in tl-re FiR with a specific role along
r,rrith his abscourliug co-accused aucl other PW eye witnesses

b), the cornplaiuant vvhich ljll{ as cliscussecl above was lodged
r.t,ith prcrruptitr,rtle. I:ivetr otherwise no specific/proven enrnity
has comc on recorrl betvveen tl-re appellant and the
cor'nplainant vvhich vvoulcl rnotivate hirn to lodge a false case

against the appellant,

(.) In my vieu, the prosecutiol-r's case rests on the eye witnesses to
the murclel whose evicieuce we shall consider in cietail below;

(i) Eye witness PW 1 Mirran. I-Ie is the complainant in the
case ancl is the lather of the deceased. According to his
eviclence on 23.11.12 at about 8.30 in the morning he was

witl-r PW Abclr-rl Ghani ancl Ratnzan when he heard noise
of fire. I-le vvent to the firing aud saw the accusecl who hacl

a gLln irr his hancl hacl lirec1 ou the cleceased ancl during
cross exanrinertior-r confiltnecl that he saw the second fire
shot hitting tl-re clcccaserl. I-lis son fell clown whilst the
acctrsecl escapcri frorn the scelle. Accorcling to his evidence
thc acc-uscrl fircc[ on thc cleceasecl because he was cutting
clovvn a tree n,hich was or-r his land. As his sol-t was already
cleaicl he blotrght him to his hcluse ancl his other son

informecl thc police r,r,ho arrivecl at his hotne within about

t
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30 rnirrutes arrtl took the cieacl body to hospital for post

ntorteur. 'l'l-re body was retumed to hirn and after burial he

lodgecl the lill{,

I-le knew the appellant before tl're incident, it was a day
light incident and he was not far away when the

appellant shot the deceased so there is no case of
rnistaken identity and uo need to hold an identification
parade especially as he natned the accused with specific
role in tl-re proluptly lodged FIR. In tl-ris respect reliance is

placecl on the case of Qasirn Shahzad (Supra) and

Amanullal-r (Supra),

Att-rrittetll), the e)/e wituess was related to the cleceased

who n,as his son howerreL it is well settled by now that
evirlence of relatcrl vrzitnesses cauuot be discarded unless

tl-rerc is some ill will ol eutnity between the eye witnesses

arnrl lhe accLrst:tl vvhich has trot been proven in this case by
an), leli-bie evirleuce. Reliance is placecl on the cases of
Ijaz Ahmed V The State (2009 SCMR 99) Nasir Iqbal alias

Nasra and another v. The State (201'6 SCMR 2152) and
Ashfaq Ahmed v. The State (2007 SCMR 641),

'l'he cornplaiuant is nclt a chauce witness. I-{e lived in the

sanle village as his sou/cleceasecl aud also worked in
aglicultule so he hacl evely reason to be where he was at

the tirne of the inciclent. Any clelay in registering the FIR is
fully explainecl as meutiouecl above. I-Iis eviclence reflects
that of his lrll{ ancl there have beeu no material
improvements ir-r the same so as to render his evidence
urrreliablc. I Ie har-l no pro\/en eumitl, with the appellant
iur,,l hari no reas()n to falsell, in-rplicate him in the murder
of thc tlcceascrl. Ilis cviclencc was not clented clespite
lengthl, cross examination which was given in a natural
anrl straight folwalcl rrlanner. We fincl his evidence to be

reliable, trust worthy antl confidence inspiring ancl we
belierre the sarlc atrcl we can cot-tvict on his evidence aloue'
ln this r:espect reliance is placecl on the cases of
Muharnrnad Ehsan v.'fhe State (2006 SCMR 1857). As also
foutrrl in Faroocl I(han v. The State (2008 SCMR 917), what
is of sigr-rificance is the cluality of the evidence and not its
cluantity ancl ir-r this case we fincl the evidence of tl'ris eye
witness to be of goocl cluality. As was held in the case of
Mulrarnmad Marrsha v. The State (2001 SCMR 1,99) .

" A bfir( ltertrsnl ruoultl ret,enl tlnt tlrc lnngunge fis

cttLltlorlcd in tlrc snirl Article 17(1)(b) is free frort nny
utt[tigtrity nnd no sclrclnrLy interpretntion is required. Tlrc
prouisiotts ns reproduccrl hereinnbotte of tlrc snid Article
ruottlrl utnlct: il nLtLLrtdtnlltl clenr tltnt pnrticlt.lnr nuntber of
roiltresses slmll not be retprirecl for tlrc proof of nny fact
trtcturitrg llrcralty tlnl t .frtcl cnn bc protted only by n single
tuiltrcss "iL is not saldom tlmt n crime lns been conmitted
in tlrc prLtsailce o/' only one ruitness, leauing aside tlnse
cnses wltitlt at'e not of uttcontnnn occurrence, ruhere

rlelenttinntiort of guilt deperrds entirely on circumstantini
r:t,idctrce. lf' tlrc L.egislnhn'e ruere lo insist upon plurnlity
toiLrtcsstts, ('lsa tllu.ra tlrc testinnnry o.f n single ruitness only

,
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coltld be nttnilnble in proof of tlrc crinrc, ruould go

tutptmislrctl. It is lrcre tlmt the discretion of the Presiding

Ittdge conrc inlo 1tlny, 
"t'\rc nmtter llnts nttlst depend upon

llte circrrntslrutces o.f atclt cnse nnd tlrc quality of the

t:trirlence of tlrc singlt: tpilness rolnse testirttotty lms to be

eitlrcr nccepterl or reiectad. If wclt n testintony is found by

tlrc Couri to be entirely reliable, tlrcre is no legal

in4tetlhrrcrtl lo tltc cotntictiott of tlrc nccused person on such

proof. L;,ert us the gtilt of rn nccttsed persort nmy be proaed

In1 llre leslirrrottrl o.l'l sitrgle tuilness, tlrc it'tnocence of nn

,ictt.ts,:,1 p(trsott ttttnl ltc cstttblislrcd on tlrc testintony of n

sitrglt' roittrcss, c'Irctt tltorryh considernble nuntbercf
roilttrcsses nny be Jbrtlrcorning to testify to the truth of the

atse for the ltrosectttion. Tlrc Court is concerned ruith the

ryttrlity uul not rpith tlrc qunntity of tlrc ettidence necessflry

for ltrottittg or disprouing fncts". (Principles and Digest of
the Lmo of [:,uidence by M. Monir, pnge 1458.

(ii) Eye witness Pw 2 Ramzan. i{e is the cousin of PW 1

Mirran who is the cornplainant in the case. According to

his eviclence on 23.11,.12 at B,30am he saw the deceased

cutting a tree of Babul o1-l the watercourse. On the

instigation of the absconrling co-accused tl're accused fired
from his gun at the rleceasecl. Iloth fire shots hit the

cleceasecl on his stornach and he fell down, The accused

ancl co-accusetl managerl to escape. The cornplainant
brouglit the deceasecl to his home who c1iec1.

This witness saw the inciclent in ctay light frotn a short

clistance. I-Ie is nameci iu the IrlR as an eye witness which
rvas loclgecl with promptitude. Iie knew the accused from
before. I-ie gave his S.161 Cr.Pc staternent on the same day

u,hicl-r was not materially irnprovecl on at trial. The same

consiclerations apply to his evidence as to PW L Mirran the

complainant. We fincl his eviclence to be trust worthy,
leliable ancl conficlence inspiring and we believe the same

ancl place reliattce on it.

L laving believecl the eye-witness eviclence we turn to consicler the

corroborative/supportive evirience whilst keeping in view that it was it
was l-relcl in the case of Muhammad Waris v. 'fhe State (2008 SCMR 784), at
I'.786 para 4 as under';

"Corroblrntiott is rttily n nile oJ'cruttion nnd is not n rule of lntu

nntt if tlrc eya ruilness nt'cotutt is found to be relinble and trust
worthy tlrcre ishnrdlry ttny need to loolcfor nny corroborntiot't"

Li[<e wise in the casc o1'sikantlar Ali Lashari & anothcr v. I'he State

(SllLtt 2020 Sinclh 9tt1) it was hclcl as uncler at P.1026 Para4

"l:.ntlr t:ritttitnl tnsa hts ils orptt pearlinr fncts. lf eye ruitness

trt:t'cnrrtl is .fotmd Lrusfuporllty then tlrcre is hnrdly nny need for
(:o rroltornliott"

'fhus, based or1 our believing the evidence of the 2 PW eye

witnesses by way of abundaut caution what
i;upportive/corroborative rnatcrial is their against the appellant?

I
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(cl) ]'hat it does not appeal to logic, colllulollsense or reason that a father

wor.rlcl let tl-re reai nlurcleret' of his sou get away scot fi'ee and falsely

ipiplicate a1 innocent person try way of sr-rbstitr-rtion. ln this respect

reliance is placecl on the case ol Muhatnmed Ashraf V State (2021

scMR 7s8).

(c) That the meclical evidence and Post morterl report fully
supports the eye-witness/ prosecution evidence that the

rleceaserl l'eceivcd two fit'ea1n injulies and these mainly

r"esultecl irou-r pellets i.e tr shot gurr.

'l'hat on his allest a few clays after the incident the accused

confessecl to the offeuce ar-rcl leacl the police to the murder
vvealpolt which ilvas a shot gun on his own Pointation which

r,r,as hiclclen at his house in a place where which the police

vvottlcl not be aware of.

(f)

'l'hat thele \ /as no ill will or enmity between the police and the

appellant ancl as such they hacl no reason to falsely irnplicate

the appellant in this case, for instance, by foistir-rg the shot gun

on him, Uncler these circutnstallces it is settled by now that the

evirleuce of police witnesses is as good as any other wituess'

Irr this respect reliance is placecl on the case of Mustaq Ahmed
V The State (2020 SCMIi 474).

l'hat thc cmlttics recoverecl at the crime scelle when matched with
tlre recovcled shot gittr Ieacl to a positive IrSt- report.

'l'l-rat the blootl stainerl earth t"ecot,eLecl at the wardat and

clothes recovc,rctl lrotn the cleceased \ /ere Sent for ChemiCal

exau-ninatiorr r,r,hich repolt founc1 the blood recovered at the

scene aucl ou tl-re clothes to be hurnan blood'

I

(e)

(tr)

(i)

(j) I'hat all tl-re P\{'s are cousistent in tl-reil evidence and even if
there are solne contt'adictions in tl-reir evidence we consider

these contraclictions as minor in uatule and not material and

certainly t-tot of surch tnaterialitiz so as to effect the prosecution
case ancl the courziction of the aPpellant. In this resPect

reliarnce is placecl on the cases ol Zakir l(han V State (1995

SCMR 1793) ancl I(hadiur Httssain v. The State (PLD 2010

Suprerne Cout't 669).The evicleuce of the PW's provicles a
bclievable corroboraterl unbroken chain of cvents frorn the

shootinrl of tht: rlt-.cc.asetl atrcl to the arrest of the appellant to

the appellant lcaclir-rg the police to the hicltier-r lnurder weaPon

to thc empties rcco\Ierer1 at the criure scene leading to a

positive lrSl- repolt r,rrhen utaLchecl with tl-re recovered shot

gull on the pointation of the appellar-rt,

(k) Untloubterily it is for the prosecution to prove its case against

the accusecl bevonrl a reetsoltable cloubt but we have also

consiclelecl the clefence case to see if it at all can caste doubt on

or clent the prosecution case. 'I'he defence case as Set out by the
appellant clr-rrir-ig his cross examiuation aud evidence under
oath was that thc cleceasecl hacl been tnurclered by a member

oI the Chohans clue to a rnatrimonial clispute/abduction of a

larli, from the Chohan c6rlmunity by the cleceased. The
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appellant however c1ic1 uot eveu know the name of the

aillge.lly abcluctecl lacly ancl callecl no DW in support of his

rlefence case collccrnirig the abtluction of the lacly from the

Chohan courr-nur-rit1,. 
-fhLrs, itr thc face of reliable, trust worthy

anrl corrliclence inspirirrg e1,e n,itness eviclence we disbelieve

the clefcuce case which has not at all clentecl the prosecution

CASC.

10. 'I'hus, baserl on the above tliscussiou especially in the face of

reliable, trust n'orth1' n,",.1 confitlence inspiring eye witness evidence and

othel corroborative/supportive eviclence tnentionecl above, I fincl that the

prosecutiou has provecl its case against the appellant beyond a reasonable

cloubt for the offences for',.n,hich he has been convicted and sentenced and

us such l-ris appcal is disrnissed.

Sa.1y1il z\lj.lessar
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