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II\I THE HIGH COURT OF SIhIDH, CIRCUIT COURT
HYDERABAD

Cr. App"al IrJo, S- 430 of 2010

Ahsarr Khaskheli and another

Versus

The State

TUDGMENT

MOHAMMAD I(ARIIiIKHAN_AGHA.J_.- This Criminal Appeal is

directed against the judgment dated 29.10.2010, passed by the learned

Adclitional Sessions Judge, Shahcladprur, in Sessions Case No. 123 of

2007 (re: fhe State versus Ahsan and others), errlanating from Crirne

No-06 of 7A07, registerecl at Police Station Lundo, under sections 302,

34 PIrC, whereby the appellants Ahsan and Yakoob Ali have been

convict.ed er/s 302(b) PPC and sentenced to suffer imprisonment for life

for contmitting the rnurcler of deceased Arbab Ali. They were also

ciirected to pay fine of Rs.100,000/- [Rr-rpees One Lac] each; and, in

case of non-payment of fine, both the appellants shall further undergo

S.l for orle (01) year more. Ilowever, benefit of Section 382-B Cr.P.C

was also extended to the appellants. Wl-rereas co-accused Gada

I-lr-rssain was acquitted of the charge by extending him benefit of

cloubt,
'l

Appellant : Ahsau is present
on bail.

Tlrr:ough Mr. Ayaz l{raskheli, Advocate.

Itesponclent : J'he State Through Ms. Sana Memon,
Assistant Prosecutor General, Sindh

Ilate of hearing 06.11.2023

Dtrte o1' jr-rtlgment 14.1 t .2023
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Z, l'he facts of the prosecution case are as under:-

"On 04.05,2007 nt A610 lrctrs conrplairrnri Alf lVntrmz nppeared

nt Palice Stntian Lundo md lodge(t FIR nlleging tlrcrein that lrc look nfter
tlrc lnnd of Znmt,nr Ghullnru llyder, lis yotu"tger brotlrcr nnnrcly Arbalt
Ali ngerl nhout 25 yenrs is cultiunting tlrc lnnds of Znnindnr Pnndli
Znrdnri. Sonrc tlnys ngo ltis neiglfuorer nnmely Ynlooh Klmsklrcli
inJ'orrned l)rc cotnTtlninnnt tlmt his hrotlrcr Arbnb Ali is looldng toutnrds

their Wonrcn folks ruith ertil eyes nnd to Snnjhno ldm. On the preceding
nigltt tlrc cotnplnittmfi, Ids brotlrcr l{lmdim Hussnin, ltis cottsitt, Hnji
l{tmt s/o Glrullnt'n lfiulmmrnnd nlong ruitlr fnrnily nrcnrbers Tzere sleeping

irt their lnuses rulrcrens Arbnh Ali runs runtering tlrc lnnds nefir to tl'rc
lrcttse o.l' tlrc cornplnirtnnt. At nbout 03:00 nn4 tlrcy henrd hnknls outsirle,
on rulich cotnplnirtiutl, ltis ltrotlrcr Kltndirn llussttitt nnd cottsin Hnji
I(lrntt rre.til out o.f tlrc lmrse cnrrying torch nnd on tlrc light o.f torch tlrcy
sttrp tlrc ncctrced enclt Alrcrm s/o Ynlcoob l{lmskheli hwing Gwr, Ynlroob

Ali san of lsmnil nrnrcd ruitlt pistol, Gndn Hrtssnin s/o Slrorilst Ali nrnrcd
ruillr Imtclrcl nnd 2 tuilcnorun perslns nrnrcd ruitlt lntlis (to be identified
rulrcrt settn) gnrle Imknls lo Arbnb Ali nrtrl snid tlmt ns to rulry l'rc is looking
[rnwrr{s llrcir Tuotnen.[olks nnr{ sntlirtg so Alrcnn nnd Ynloob l(ltnsklrcli
slrriglrl riltttll l'irerl .frulrr tlwir rcspectit)e Tu(:nllons ttt lis brotltcr Arhnb Ali
ruitlt irttention to kill ltirn, Arbnb Ali sustnined fire nrm injurry and fell
doron. 'I-\rc contplnhmrtt nnd ruitnesses rnised lmhnls on rultich nll the fitte
persofi.s rfit'L ttltttty torunrds tlrcir respectirte Jnuses nlong ruith l.uefipotls,

The,renfter, they snru tlmt Arbnb hnd receirted fire nrm injwies st lis bnck

riglt side of riglfi buttoclc mtd blaorl runs oozing. Arbab died ruitlin tlrcir
sight. Tlrcrenfter, tlrcy infornted tlteir Znnilrdsr Znmunr Glu.lom Hyder
u,lrc crwne nl tlrc Ttlnce of incirlent mtd then directed tlrc contplninttnt to

Iodge tlte F,I.R, lrcnce tltis cnse."

3. Al'ter usutal investigation police submitted the challan before the

Court coltcernecl showing the accused / appellants Ahsan and Gada

I-Iussaritr in custoc11, rvhile accusecl / appellant Yakootr as absconder.

After completing necessary forrnalities, learned trial Court initially

frarned charge against the accused / appellants Ahsan and Gada

I-Iussaiu to which they pleaded not guilty and clairned trial

respectively, However, later on, accused / appellant Yakoob

surrendered hirnself before the trial Court through his counsel and an

amended charge was frarned against all the three accused to which

they all pleacl not guilty ancl clairned trial.

4. At trial, the prosecution in orcler to prove its case has examined I
r,rritnesses and exhibited numerous documents and other items. The

sLatetnents of accuseci were recorded under section 342 Cr.P.C

l'esPcctively, wherel;y they denied the allegations leveled against them

arrd claimed their false irnplication by the cornplainant. However,
+
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neither they examined themselves on oath nor led any evidence in

their c{efence.

5. Learnect trial court after hearing the learned counsel for the

parties anct exarnining the evidence available on record convicted and

sentencecl the appellarrts Ahsan and Yakoob as stated earlier in this

juclginent.

6. It is noted that during proceedings of this appeal, the appellant

Yaqoob Ali s/o Muhamrnad Isrnail had expired on 16.11.2012 and sucl^r

r:eport has also been filccl by SI{O l'S Lunclo, therefore, the proceedings

against hirn were abatecl vide order dated 01".09.2015.

7. It is also noted that complainant namely Ali l{awaz had

appeared arrd reposed his full faith and confidence on learneci A.P.G

vide order dated 20.03.2023.

B. Learned trial Court in the impugned judgment has already

cliscr-rssecl bhe evidence in detail ancl there is no need to repeat the same

Irtrrc, so ets to avoid cluplication aucl unnecessary repetition.

9. Lealnecl aclvocate for the appellant l,rt contended that the

appellani is innocent and has been falsely implicated in this case as

there is enrnity between the parties; tl"rat it was a night time inciclent

ancl t1o sorlt'ce of light was recovered from the complainant and as such

the ictentification of the appellant cannot I:e safely relied upon; that

there are rnaterial contradictions in the evidence of the witnesses which

renclers tl-reir evirlence unreliable and as such based on all ot' any of the

abovc l'eersons the appellant be acqr-ritted by extending him the benefit

of the doubt. In support of his contentions he placed reliance on the

cases of Ilakim Ali and 4 others versus The State and auothe r [1971,

SCMR 4321, Tariq Pervez versrls The State 11995 SCMR 1345], Sheral

alias Sher Muhammacl versus The State 11999 SCMR 6971, Amin Ali

and another versus The State [2011 SCMR 323], Liaqat Ali versus The

State [2011 SCMR 910], I(halid @ I(halidi and 2 others versus The

State l2AI2 SCMR 3271, Muharnmad Ali versus The State 12A17 SCMR

145S], IrJaseeb-ur-Rehman arrd 3 others versus -l he State and another

12016 P.Cr.L.J Note 17], Sardar Bibi and another versus Munir Ahmed
I
7
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and others [2077 SCMR 344], I(halil versus The State 12017 SCMR

960], Asad I(han versus The State IPLD 2017 Supreme Court 681],

h,'ltthatnmacl Ashraf alias ACCHU versns The State PA1,9 SCMR 6521,

Abclul ]abbar and another versLrs The State [}A1;9 SCMR 129),

IVlansab Ali versus The State [2019 SCMR 1306] ancl Najaf Ali Shah

versus The State [2027 SCMI? 736].

10. L.earuecl Assistant lrrosecutor General Sindh on behalf of the

State, after going through the entire evidence of the prosecution

wihresses as well as other record of the case has supported tl-re

impr-rgnccl juclgrnent. In particular she has placed reliance on the eye

wihresses whose evidence according to her can be safely relied upon;

tlre corroboratory f supportive medical evidence and the recovery of

the-gr-ur (rnurc{er weapon) on the pointation of the appellant and as

sttch the appeal be clisrnissed. In sllpport of her contentions, she placecl

reliatrce olt the cases of Muharnmacl Afzal versus The State 1202'I

SCMR 2B9l aud Qasim shahzad and another versus The State ancl

ot'lrers 12023 SCMR 1171.

11. I l-rave l^reard the arguunents of the leamed counsel for the

appellant, learned APG and gone through the entire evidence which

has beeu reari out by the learned counsel for the appellant, and the

impr-rguecl jucigment with their able assistance and have considered the

relevant law inclurling the case law cited at t.he bar.

'12, " I3asecl on lny reassessment of the evidence of the PW's especially

the rnedical evidence and other medical reports, tapeclar's

evidence/sketch ancl recovery of bloocl and en-rpties at the crime scene

I fincl that the prosecution has proved beyond a reasonal:|e doubt that

Arbab Ali (the deceased) was murclered by firearm 01 or about

04.05 .20tJ7 at 3arn on the lands of l'andhi Zardari.

13' 'fhe only question left Lrefore me is whether it was the appellant

who murderec{ the cleceasec{ by firearm at the said time, clate and

location?

14. After my reassessment of the evidence I find that the prosecution

lras provecl Lreyond a t'easonable cloubt the cha rge agarnst the appellant

/
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keeping in view that each crimirral case must be decided on its own

particular facts and circurmstances for the following reasons;

(u) That the Fllt was loclgecl r,r,ithin hours of the incident keeping
in view the fact that the PS was 4/5 Km frotn the complainants
house ancl as such there was no delay ln loctging the FIR which
cotrld have lead to concoction or consultation to falsely
irnplicate the appellant in the case.

(t ) That the appellant is narnecl in the prornptly lodged FIR with a

specific role.

(.) I find that the prosecution's case primarily rests on the
evidence of the eye witnesses to the murder of the deceased

and whether I believe tl-reir evidence whose evidence I shall
consic{er in rletail below;

(i) Eye witness PW 1 Muhamrned Nawaz. He is the
complainant and brother of the deceasecl. According to
his evictence on 04.05.?0A7 at about 3am he was sleeping
in his house with his brother Khadim Hussian ancl Flaji
Khan. He heard r-roise in the street and calne out side
ancl under torch light he saw the appellant with a gun,
since expirecl appellant Yakoob with a country made
pistol ancl acquitterl co-accused Ghada Hussain with a

hatchet. I-le saw the appellant and the expired
appellant fire on the deceased one of which shots hit
the cleceased on the back whilst the other hit irirn on the
hip. The appellants anct Ghada Flussain all ran away.

'I'he nritness is the brother of the cleceasecl however he
appears to have sonle enmity with the expired dppellant
Yacoob who apparently refused to give his daughter's
hancl in malriage to the deceased however there is no
plovelt enrnity r,vith the appellant thus the complainant's
lrlere r:elationship to the deceasecl is no reason to discald
his evirlence r,r,hich has to be judged on its own wortl-r. In
this respec t leliance is placecl on the cases of Amal
Slrerin v The State (PLD 2004 SC 371) ancl Dilclar
Hussain v Muhammad Afzaal alias Chala (PLD 2004
SC 663) anrl Qasim Shazade (Supra).I arn however put
on caution regalding the cornplainant's evidence.

It is clear f'rotn this e1,e witrresses eviclence that he knew
the appellant before the incident and that he saw him on
torch light frorn r:elatively close range and thus there is
no case of rnistalcen iclentity and no need to hold an
irlentification paracle in orrler to deterrnine the identity
of the accused. I-Iis presence at the scene is corroborated
by PW 2 I Iaji I(han. It is true that the police did not
r:ecover any tclrch but we must also consider the ground
realities and the particular facts and circumstances of
each case. If you live in the interior of Sindh in a small
house in a small viliage'where there is frequent
prolongecl loacl shedcling then before sleeping nearly
everli pelsolt keeps a torch or sotrre sout'ce of light (now
a c1er1,s usuzrlll, it is a probile prhole n,hicl-r also has u II
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torch in it) by his bed just in case he has to get up in the
rniddle of tl-re night to use the washroorn or for any other
reason during loading shedding, In 2007 it would must
likely have been a torch. It also does not appeal to logic,
leason or corrulroll se11se that if you heard a noise
outsirle yollr' house at 3am when it was dark that you
woulrl go outside without a torcl-r or some other source
of light as what is the point in sin-rply going out in the
rlark as you woulcl not be able to see or do anything. I
catlnot simpl), igrrore the prevailipg environment }ased
or1 the particular facts ancl circurnstances of each case

along with grouncl lealities.

This eye witness was not a chance witness as he lived in
house anrl if he hearcl a cry in the night outside his
house it would be quite natural for him to see what was
going on or-rtsicte. FIe gave his 5.154 Cr.PC statement
r,r,ith prornptitude which was not significarrtly improved
orr during his evirlence. I{e narnerl the accused in his FIR
along with the other eye witness with the specific role of
making clirect fire on the deceased with the expired
appeliant before they ran away undel cover of the dark.
I-le gave his evirlence in a natural manner and was not
tlented at all rir-rring cross exarnination ancl as such we
finr-l his erziclence to be reliable, trust worthy ancl
corrfidr'nce inspiring ancl l:elieve the sarne especially in
lespect of the icientity of the appellant.

I can convict on the evicletlce of this sole eye witness
aione though it would be' of assistance by way of
abunc{ant caution if there is some corroborative/
supportive evidence. Irr this respect reliance is placecl on
the case of Muhammad Ehsan v. The State (2006 SCMIi
1857). As also founcl in the cases of Farooq I(han v. The
State (2008 SCMR 977), Niaz-ud-Din and another v. The
State and another (2011 SCMR 725) ar-rd Muhamrnad
Isrnail vs, The State (2077 SCMR 713). That what is of
significance is the quality of the evidence and not its
tlurar-rtity anr"1 in this case I fincl the evidence of this eye
witness to be of good quality and believe the same. In
this case however there is more than one eye witness.

(ii) Ey" witness I'}w 2 Haji I(han. I-le colroborates the
evicleuce of the cornplainant in all material respects. He
saw tl-re appellarrt uncler torch light who he knew frorn
before. I-Ie saw the appellant make direct filing on the
cleceased, I-Ie is not a chance witness and his evidence
lvas uot dentecl during cross exafflination ancl as such
the sarre considerations apply to the evidence of this
witness as to the evidence of the cornplainant as
cliscurssed above.

T'hus, baserl oi1 my beliei,ing the evidence of the PW
eyewitnesses what other supporiive/corroborative material is there
against the appellant? It being noted that corroboration is only a rule
of car-rtiou ancl uot a rule oI law. In this lespect reliance is placed on
tlre case of Muhanrmad Waris v The State (200S SCMR 784).,

9
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(.1) 'l'[rat it does not aprpeal to logic, comlnoll sellse or reason tl'rat a

father r,r,ould let the reai rnurrlerer of his brotl-rer get away scot

free aurl falsely implicate an innocent person by way of
substitution. In this respect reliance is placed on the case of

Mtthamrned Ashraf V State (2021SCMR 758).

(.) 'I'hat the meclical evirlence ancl meclical reports as discussecl

above fuily support the eye-witness/ prosecution evidence. It
confinns that the deceased died from fire arm injury from
relatirze close range.

(0 I'hat af tel his alt'est the appellant took the police on his

poirrtatioir to a secret place where he had hidden the gun which
n() olle else coulcl l-rave known about aud was recovered on his

pointation b1, the police.

(g) 'l'hat r,r,hen the gun recovel'ecl by the appellant on his pointation
\ /as matchecl with the empties recovered at the crime scene it
procluced a positive FSL report which means that the recovered

empties rnatchecl the recorrerecl gun making it the tlur,ler
weaPOll.

(h) That it has not been provell through evidence that any
particular police witnesses l-racl any enlnity or ill will towarcls
the appellant and had no l'eason to falsely implicate hirn in this
case fol instance by foisting the gun on him and in such

cirr-:umstances it has been hekl that the eviclence of tl-re police
witnesses can be ftrlly leliecl uporl and as such l rely on the
police evirlence. ln this respect reliance is placed on the case of
Mushtaq Ahmed V The State (2020 SCMR 474).

(i) 'l'hat the rlotive for the murcler has been revealed in the FIR in
that the cieceased was lool<ing urith an evil eye on the wotnen
foll< of the trppellants and everl a kictnapping case has been
lorlgecl by the appellants side against the complainant's sic1e"

'I'l-rat all the IrWs are consistent in their evidence and eveu il
there are some conlradictions in their evidence I consider these

contradictions as minol in nature aud not materiai and
certairrly not of such mateliality so as to effect the prosecution
case and the conviction of the appellarrt. In this respect reliauce
is placerl or-r the cases of Zakir l(han V State (1995 SCMIT 1793)
antl l(hadirn Flussain v. The State (PLD 2010 Supreme Court
669).'I'he ev idence of the PW's provides a believable
corrol-rclratetl unbroken chain of events from the time the
rleceased r,vas acclrscrl of looking at the appellant's women folk
rn,ith an e\iil eye to the appellant shooting the deceased with a

Bun rnrhich leacl to the cleceased's death or1 the spot to the
appellant being arrestecl anci leafling the police to the gun
whicl-r procluced a positirre I.-SL report when rnatched with tl-re

empties rjecover:ec1 at the crime scerle.

1

fi)

(k) 'I'hat the acquittal of co-accused Ghucla I-Iussain is of r1o

assistance to the ap pellant as the case of the acquitted co-
accuseri was on a clifferent footing. Narnely, he was onl1,
present r,r,ith a hatchet and no eye witness saw him attacking
the rleceaserl with a hatchet whereas the eye witrlesses saw the
appellant arrcl the expir:ed appellant rnake direct firing on the

y
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cleceasecl urith fire arms which shots hit hirn and was the cause'
of his cleath.

(1) Uncioubtedly it is for: the plosecution to prove its case against
the accusetl bey611.1 a reasonable doubt bu t we have also
cousirlererl the rlefence case to see if it at all carr cast doubt on
or rleut the prosecution case. 'fhe defence case is simply one of
false implication on account of enrnity since apparently the
cornplaiuauts sitle hacl kiclrrappecl expired appellant Yakoob's
tlar-rghter however the appellants side failed to produce
Yakoob's tlaughter as a DW who would have been the star
vt,ituess irr their clefence ancl who was reaclily available ancl
failecl to record their eviclence on oath or call any DW at all.
Thus I clisbelieve the clefence case in the face of a reliable, trust
u,orLh), and conjidence inspiring eye witness and other
corloborative / supportive evidence against the appellant
urhich has not at all dentecl the prosecuLion case.

15. '['iruts, Lrasecl r:n the above c{iscussion I finci that the prosecution

has proved its cerse against the appellant beyond a reasonable doubt for

the offencL's for which he has Lreen coltvicted and hereby maintain his

collvictions ancl seut"ences aud upholcl the irnpugned judgment whilst

dismissing the appeal, 'I'he appellant on bail shall be arrested by

SI rc PS Lunclo and returned to Central Prison Flyderabad in orcler to

sel've out the remainder of his sentertce. A copy of this order shall be

senL to SSP Sanghar for cornplialtce.
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II\ TFIE I{IGH COURT OF SII{DH,
CIRC'UI'I COURT, IIYDTRABAI).

Cr". Appeal No.5-430 of 2010
v-

sql

DA'II] OI{D]]R WIT'I_I SIGNIA'TURE OF JTJDGE

Iror hearins of urain case.

0(r. 1 1.2023

Appellant Ahsan is present on bail.

M/s , Ayaz Iflraskheli and Muhammad Waris, Advocate for appellants.

Ms. Sana Memon, Asst. Prosecutor General, Sindh.

t-

I have heard the learned counsel for the appellants as well as learnecl

Asst. Prosecutor General, Sindh. T'he complainant had already reposecl his full

faith and confidence in learnecl A.P,G. Iteserved for judgment.

't' Il uliz. Ii'uhnil'l


