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IN THE HIGI_I COURTOF SIN CIR
COURTAT HYDERA AD.

Cr. Ap1)eal No. ''' I ;.i of 2009.

AZAM ALIAS CN-IIKI\-IA
S/ o Muhammad Bashir @ N,Iuhammad Shabbir,
B/c Ghori, Adult N{uslirry (At Present'confined,
At Central Prison llycleratracl) .,...APPELLANT.

VERSU S

The State OPPONENT.

FIIi. No. 99/2001
U/5: 3ll2,34PPC.
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ORDER SHEET
HIGH GOURT OF $INDH, CIRCUIT COURT,

HYNEi[qABAt)

Cr. Appeall No.S-1 53 of Z00g

ORDER WITI{ SIGNATURE OFJ UDGE(s)

2023

IUis. Aijaz Shaikh and Katrran Baig advocates for the appellant.
Nfls. Rameshan oad, Assistant prosecutor General, sindh.
Appetlant is present on bail,

DATE

31-10-

*****

lliave heard learned counsel for the appellant and learned Assistant

Prosecutor General. Reserved for judgment.
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IhJ TI-IE I{ICFI COUI{.'I- C)I] SINDH, CIRCUIT COURT
I-IVDERAIJAD

Cr:. Appeal I.Jo. S- 153 of 2009

Azam alias Chikna

Versus

"ilre State

IUDGMIiI{T

ivroHAMnAAD r(AnrM r(r-rAN AGI-rA, I.- Ihis criminal appeal is

clir:ectecl against Lhe judgmenL claLed 3'1.07.2009, passed by the learned

zltn 4,1,1itional Sessionsjuc1gc, l-lyderalrad, in Sessions Case No. 552 of

2001 (re: The State velsLls Azarn @ Chikna and others), emanating from

Crime No.99 of 200L, registered at Police Station Pinyari, under

sections 302, 34 PIrC, wherelry the appellant Azam @ Chikna has been

convicted r-r / s 302(b) PPC ancl sentencecl to suffer imprisonrnent for life

for committing the rnurcler of deceasecl Muharnmad Asif Qureshi. I-Ie

was also directed to pay Rs.1.00,000/- as compensation to the legal

lreirs of deceased Mr;harnmercl Asif Qureshi as provided uf s 544-A

Cr.P.C; ancl in case ol non-praymerrt of said compensaLion, the

appellant shall furtlrer undergo SI for 06 months more. The benefit of

Section 382-8 Cr.P.C vvas also t;<tenclecl to the appellant. Whereas co-

accusecl Muhamnratl Saleerrr Arairr was accluitted of the char:ge lryt) ,l

..l-

>

Appellant : Azam alias
Chikna s/ o Muhammad
Bashir @ Muhan'rrxirr,l Shabbir
(present on bail)

Respontlent : The State

'l'hror"rgh It4/S Aijaz Sltaikh ar-rd Kamran
Ilaig, Aclvocates.

llhrough N4s. Rameshan Oad,
Assistant Prosecutor General, Sindh

IJtite of hearing 37.10.2023

Date of judgment
t.\

0&.17.2023



3q
2

extencling hirn benefit of doubt however, the case of absconding

accused Penraiz Arain was kept on dormant file.

2. Ihe bric.f facts of thr: proseclltion case are as ttncter:-

"On 17,10,200'I nt 2130 lnurs cornplninnnt Unrcr Dnrnz nppenred

nt Police Stntiotr Pilrrynri nnd lodgerl F,iR nllegmg therein thnt on

16.70,2001 lis son niltrch1 Asi.f rpent out of tlrc lrcttse nt 09-30 p.ru, or: n

cnll by tis.friend Dr. A.fznl Arnin, ir{ornting tlrc cowplninnnt tlmt he

nlottgruitlr ltis.frir:rrtl rotrs going /o lloLel sifumted nt llussnini Choruk to

Irn'r,e tr crryt ol'lt'rt, on tlte trrttIttrttlc'le ol'his ft'iend. After ltnlf nn lrcur
contplninntrl's rntotltt'r sort AArtltnmrnnd Llnrcr nlso weti torunrds Llotel

sirle to.felt'lr tttenls. Altr:r luruing len, Asif nnd lis friend Mr.rlmtttmad

AJznl Arrtirt cntttc ottt tt,[ tlrc lntel nnd towtd tlrc nrctorcycle punctured,

ItLtrlmrntunt[ Afznl'rpetd Io Bilttl Autos lor gettilxg pLuxcfutre nwnded nnd

Asi.f stopperl at n riistnnce of ten feet fronr lds friend Afznl Arain, saru tlmt

t\znnt Glrcri @ Cliktrn lmttittg pistol runs mnkittg strnight fires nt Asif,
u,lrit'lr lit Asi.f nt ltis bcllry nnd hc.feil dorun on tlte grounrl, Truo unlutown

licrsons ltnping pistols tu(,-re nlso nccorupnnyirlg {tca.Lsett Aznttt Glnri atd
tlrcy Tuere ilso mnlting fires, Due to firing sa ntfit'Ly people gntlwed nt tlrc
scene oJ o.ffence nnd the nccused persofls itt tlrc ntenntinrc runde tlrcir
escnpe good ruhile rnnking.fircs irt tlrc nir, Mtiltnntrnnd Un'rcr, rdn u,as

re{rtt'nittg lrcme n.fter ptrrt)msirtg nrenls, nlso s{tlu tlrc uilprits runking

.firing ult1t11 i ris Itrollrcr Asi.l', AJtt:r tlrnt irtjure d Asi.f runs renmtted to
LI\ACH llosltitnl, l'lyrlerubnd for lirst niri but lrc sucumtbed to injwies nt

11-00 p.ttr in tlrc blosStitnl. A.fter btu'inl on tlrc next dny, cortrylninant ort

the bnsis ol' nnrrntiort oJ'lils sort ltLulmntrttnd Urnet'. nnd AJznl Arain ruent

to P.S nrul lotlgerl tlrc re1sort. /\$ per FIR truo dnys Ttrior to the incident
det'anst:rl A:;if ttul l\ztrrtt Glrtri turd ltis truo unlrrtorun comytnnions lmd
exclrurgerl ltol tpords ruitlr enclt olJrcr nnd ott tlrc dny of hrcident tlrc
occnrrettce Ictolt plnce ,"

3. After usutrl investigation police submitted the challan before the

Courlt concerncrl anci aftc'r cornpleting necessary formalities, learned

trial Court framecl charge against the accusect/appellants, to which

thcy pleaclecl not guilty and clairnerl trial.

4, At trial, the prosecLrtion in order to prove its case examined 9

witnesses anrl exhibitecl llLrrrerous documents and other items. The

sbatetnents of accused were recorded under section 342 Cr.P.C

whereby they cteniect the allegations leveled against them ancl claimecl

their false inrplication Lry the,.:rlrnplainant. However, neither they

examiued thenrselvcs on oath nor lecl any eviclence in their defence.

5. Learner-l tr ial Clourt after: hearing the learned cour-lsel for the

parties auc{ exartrining,; thr: evic{ence arverilable or1 l'ecord convicted and

seutencecl the present nppellant Azam @ Chilqna as stated in the

>
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pleceding ParagraPh of this

Mr-rha mmacl Saleern A rain.

jr-rclgment and acquitted co-accused

6, T'he facts of tire case as r,r,ell as cviclence prociucecl before the trial

court find a* elaborate mention in the impuglred iudgment passed by

the trial court arnc-I, therefolc:, the sal]le may not be reproduced here so

as to avoid cluplical.ion and trnllecessary repetition'

T. It is noted that cornplainant in this case has expired however, his

son vluharnrnacl urnar hac[ appearecl ancl reposed his ful1 faith and

corrfirlence or1 lea'recl A.P.c vide orcler dated 23.01 .2023.

g. Lear.pccl arlvocate f or the appellant has contended that the

appellarpt is innocenL ancl has been falsely implicated in this case hence

the clelay irr loclging the FIR; that the evidence agair-rst the appellant is

baserl on only one eye witness whose evidence caltnot be believed as

he is related to the deceasecl; that the co-accused was acquitted on the

salrle set of eviclcnce; that no rccovcry was tnade frotn the accused ancl

as such tor. any or all of the alrove reasons the appellant should be

accltrittect of the charge try l:reing extencled the benefit of the cloubt. In

slrpport of his contentions he placecl his reliance on the cases of Allah

llac6ava apcl alother versus The State IPLD 2008 Supreme court 349],

h,lst, Sughra lleghum anri anotller versus Qaiser Pervez and others

[2015 SCVIR l14Z) and, Muhammad Rafiq versus The State [2009 YLR

I27L)\.

L), Learrrecl Assistant Prosecutor" General Sindll on bel-ralf of !h*

State, af ter going through the entire evidence of the prosecution.

r+,itnesses as well as otlrer recorcl of the case has supported the

inpr-rgned jucignrent. In lrarticular she has contendecl that the sole eye

u,itrress'crrirlenLe can L-rc safely rcliecl upol.r which is corroborated by

the mcdical erziclence antl ns such the appeal be dismissed. In support

of her corrtentions, she placed reliance on the cases of Farman Ali and

another versus The State auct another [2020 SCMR 597] and,

Muharnmacl Bashir and another versus The State and others [2023

scMR 1e01.

{
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10. I have hearct the argurnents of the learned counsel for the

appellant, anct learned APG on behalf of the State and gone through

the errtire eviclence which has beeu read out by the learned counsel for

the appellant, ancl the impugnecl jtrclgment with their able assistance

ancl have consiclered the relevaut law including the case law cited at

the bar'.

11. I]asecl on m)/ 1'sa-sgr3ssrrrent of tirc erridence of the PW's especially

the meclical evidence ancl oLher rnedical reports and recovery of blood

at the crime scerle I find that the prosecution has provecl beyond a

rr:asonable doubt that lr{uhammacl Asif Qureshi (the deceasecl) was

rlrurcterect lry firearr:r at about 2't30 hours oI1 16.10.2001 at Asharaf

Roacl, Fh-rssaini Chowk Pretabad Flyclerabad.

17. T'he only cluestion left before rne therefore is whether it was the

appellant who rnurdered the cieceased by firearm at the said time, date

anrl location?

13. After"lny rearisesslnent of the eviclence I find rhat the prosecution

has proved beyorrrl a reasorrable doubt the charge against the appellant

ker.p-rir-1g in view thaL eacJr r:rirninal case must be decidecl on its own

fr.trticr-rlar facts ancl cilcumsLances for the followillg reasons;

(lr) That the appellant is namecl in the FIR with a specific role albeit
basecl ol1 l-rearsa1, evirlence which was provided to the
coll-l plainaLrt b], his soll pW 4 Muhampred Utnar whose
cvitlcrrce aL triarl r,r,ars cclrroboratirre of the FII{,

(.) I fintl that the prosecution's case primarily rests on the
eviclence of the sole eye witness to the murder of the deceased

t

(o) 'fhat the FII{ was lodged within a day of the ir-rcident however
such rlelaS, has been fully explair-red by the cornplainant and
PW 4 Muhammecl Umal in their eviclence. This is because after
Lhe shooting of thc r-leceasect he was taken to l-rospital and after
receipt of a police injury lettel a postmoltern was carriecl out
before the borly was letnrned to the complainant who then
arranged the burial of the body and then came to the PS to
lor-1ge the FII{ r,vithin 23 lus of the incident. As such any delay
in lodging the FIR has L-reen ftrlly explaiaed and is uot fatal to
the prosecutiorr case Lraserl on the particr-rlar facts ancl
circunrstance:s oI this case. ln this respect reliance is placed on
Lhe casrl ol' l\'luhirnrrned Nntleern alins Dceuri yersus fhe State
(201 r scMR 8t?)
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ancl whether t believe his evirJence whose evidence I shall

cousider below;

(i) Iiye witness PW 4 Muhammed Umer' He is the brother

of the deceased. According to his evidence on 16.10.2001

trt about 9.30pm Dr. Afzal came to his house where he,

the rleceasetl ancl the cortplainant (father) were sitting'
Ilr. Afzal atrtl the deceased left his house for taking tea

at I-lusserini Chowk. Al-rout 30 rninutes later he left for

Hussiaui chowk for taking meals. After his meal when

returning home he hearcl fire reports l1ear the cabin of a

pan walia. [-Ie sau, the accusecl making straight fire on

il-r.- rleccasccl. 'l'rtro oLher Pel'solls (one acquitteci co-

accusecl atrtl the rlthel' au abscontler) who were present

rnade aelinl firing antl then all the accused escaped from

l.[c cri,re s(-elre vr,fiilst Dr.. Afzal was crying out for help,

I-le tool< Lris brother to civil hospital who died from his

injurries.

I'he vvitnesr; is the brother of the deceasecl however he

harl no pu( )ven enmity or ill will towards the accused

unrt harl nt-r reasolt to implicate him in a false case and

tirus the ey,e wituess' nlere lelationship to the deceased

is r-ro reason to discard his evidence which has to be

juclgecl <l11 its owtl worth. In this lesPect reliance is

placer-1 on the cases of Amal Sherin v The State (PLD

2004 SC 371) and Dildar Flussain v Mttllatnrnad Afzaal

alias Chala (Pl-D 2004 SC 663)

'I'his eye witllesses knew the accusecl before the incident

and he sar,r, him frotn close ra11ge and thus thele is uo

citse ctf tttistal<t'tt idcrrtittz autl lro ueed to hold all

irtcrrtilicaU()n pitrrit-le in olrler: Lo rletertniue the iclentity

cil the ar:t:usert. I'Lris cye wituess vvas uot a chauce

vvitncss its he liver-l in the same area as his father and

rleceaserl ancl all of thern were together at his house

prriclr tct the inciderrt which is not far frorn the scene of

the crirlt:, ILis evidence uP to the shooting is

cttrL'oborat.:tt by the cclmplaiuaut in his evicletlce. He

ga\/e his Section 167 Cr.PC statenrent with relative
promptitucle which was uot materially improved on
cluring the course of his eviclence. He is named ir-r the

FIR which was also lodged by tl-re complainant with
relative prornptitr-rc1e on his narration of the events. I-{e

gave his erriclence in a uatural mannel' and was llot
rlentecl at all r-lr-rring cl:oss exatniuation aud as such l find
his eviclence to be reliable, trust worthy antl confitlence
inspiring anrl believe the same especiatly in respect of
thc iclcntitlr of the accuserl

""1 t'L1n rronvicl. on Lhe erritleuce of this sole eye witttess
irlonc Ihrirr1,,l-r it vvr.luki be o1 assistauce by way of
abr-rrrrlarrt ctrurtiou if there is sotrle corroborative/
sr-rpportive er.itlerlce. In this lespect reliauce is placed on

the casc oI Muhatnrnad Ehsan v. The State (2006 SCMR

1ti57). As also founrl in the cases of Farooq I(han v. The
State (2001t SCMI{ 917), Niaz-ud-Din and another v. The

,
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Tlrtts, basecl o11 I}1y believing tlre evidence of the FW

eyewitness Muhamrned Urnar what other

supportive/corroborative tnaterial is there against the

appellarrt? It t*i,',g notecl that corroboration is only a rule of

caution arrd not a .r,1" of law. ln this respectt-liTt: is placed

on the case of Mtthalrtrracl Waris v The Stut" (2008 SCMR 784)

r,rrhich lrelt1 as rtucler'

"(lort'ttltrst'ulirtrt i's'cntl)t cr t'ttlc tlf ctttltiott ctntl is ttttl ct rttle af'luu' tmd

i-l.tlrc t!,|,,r! l't,ilt,l(|,\',,; ttL,((}ttttl is, |ilt.tnd ltl be relictl)le und trttst l,vot.lhy

tltrtt,c. i,s ltttt'dll, tttt.\t ttt'(r.{ to Ittok fitt' ttttlt corrobot'tttiott"

scvlli 474)

'Ihat it rloes uclt appeal to logic, Colrl'trlon Sel1se 01'reasoll that a

father ancl brothe, wotrlcl let the real murderer of their

son/ brother get away scot free and falsely implicate an

in*oce*t perso. by way of substitution- In this respect reliance

is placecl on tlre case of Muhammed Ashraf V State (2021'

scMlt 7s8)

'l'l-rat the mectical erritlence and rnedical reports as discussed

above fulty support the eye-witness/ plosecution evidence' It

co.firms that ti'," A*.*asetl c1iec1 from four bullet injuries

-I,r.rat arthougrr Dr.. Afzar was *ot exanrinecl I cl. not find this of

huge significance as he hatl left his residence and the police

lvere r.rnable to lr,tcate hirn' '[hus' there rnias an explanation for'

the pt'osccutiotr clroppirrll lrinr as a witiress'

'|he facL that tro \^/eaPOtI was recoverecl from the accused 1 c1o

rrot fintl to be ol mr-tch significallce as he had plenty of time to

rliscar:c[ the 1:isttrl prior to his arrest' In this respect reliance is

placer{ c,. thl cilse Lr Mulrarnr,ecl Bashir (supra)

.l,rre iact th;rt trre co-accrsecl was acquittecr of the charg* ig of ,o

assistance to the appellant as the evir-lence against the co-

accuserl was er-,tirely clifferent' i'Jarnely, the acquitted co-

accuserl was only gi,l. t6e role of aerial firing and not of direct

firirrg on the cleceased like the appellarrt'

I',hat it has not beeu proven through evidence that any

particular poiice witueru*, hacl ur-,y *'-'i'-'ity or ill will towarcls

the appellant ancl harl 11o l'eason to falsely irnplicate him in this.

case and in strch circumstances it has been held that the

evitlerrce of the poiice vvilnesses can be fully reliecl upon and as

sr.rch I relr, oli ttrc police i:r'idence' In this respect reliance is

plrrt:erl r)r-I tlrc cirsc oI N'Itrshtaq Ahrnecl V The State (2t]20

Stateatrclattotlrer(2011SCMR7Z5)andMuharnrnad
lsnrail vs. Tlre State (2017 SCMR 713)' That what is of

signific;itlcti i:; the quality- of the evidence and not its

tlttatrtiL)'atrt-lirrthiscaselfindtheevidenceofthiseye
r,r,iLness to Lre tlf gclocl quality and believe the satne'

'l'lrat neariy alI rerltriretl police memO's ancl entries have been

exhilriterl rvhich fr-rlly support the eviclence of the PW's and the

(e)

(f)

(e)

(h)

(i)

(])

')-

pl'ostlcLltitlu case
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(k) I'hat tlrrtn r g,h iris c r"oss erarnination of the witnesses the
appellaut rloes n,rt appear tu rlenlr fiis pt'esence at the crime
scene at tlie relerrant time,

(1) 'l'hat all the IrWs are consistent in their evidence and even if
there ale sorfle contr:arlictions in their evidence I consider these
cot ttla rlictions asr trriucl in nature and not material and
celtainl)/ not of suclr rnateriaiity so as to effect the prosecution
case ancl the conrriction of the appellant. In this lespect'reliance
is placecl on the cases of Zakir I(han V State (1995 SCMR 1793)
ancl I(hadim l{ussain v. The State (PLD 2010 Supreme Court
669).'fhe eviclence of the PW's plovides a believable
corroborateci unl:rokeu chain of events frorn the tirne tl^re

r,leceased left his house to take tea with Dr. Afzal at Hussiani
chovrrk to the eye rvitness seeing the appellant shoot the
rleceasecl to the deceasecl being cleclared rlead at the hospital on
accolutt of fire arm injr-rr:ies to the alrest of Lhe hccuserl.

(ur) lJntlor-rbtcr-ilv it is I'or' lhc 1rr:osecution to prove its case against
the r-rcL'us(:Ll betro rrrl a retrsr-rnable dou bt but we have also
cr-rtrsitleletl bhe rle:lcnce case to see it it at a1i can cast cloubt on
ot: c{ent llrc proseL'Lrtion case. fhe defence case is simply one of
false imp[lcatior-r bltt sit,es no reason for such false implication
as ire harl no enllrity q,,, iil will with any of the witnesses. He
tiirl not girre eviclence or1 oath ancl dicl not call any DW in
surppolt of his dt'fence case. Thus I disbelieve the defence case
as an afterthougtrt in the face of a reliable, trust worthy and
confitlence inspiring eye witness and otl-rer corroborative
/supportive eviclence against the appellant which has not at all
clerrletl the prosecuLion case.

14. 'fhtts, based on the above cliscussiou cspecially in the face of rcliable,

trustr.r,clrthy ancl conl'rclence inspiring e),s rvitness evidence ancl other

corroboratirie / suplrot'tive eviclcrrce rnetrtionecl abo\re, I find that tlte

llroscctttiOtt has pror,'ctl its e itsc uplaiu:iI thc allpcllant beyond a reasolable

clorrbt [bL the ol'l'ettces lbr rvhioh ltt: lttrs beeu cor-rvicted and sentenced and as

sttclt his appeal is dismissetl ancl his bail is recalled and he stralt be arrested

attd retr-trnecl to Central I'rison l-lydcrabad in order to serve ogt the remainder

tlf'his selltence, ,A cop)' til'this .iuclgnrent shall be sent to SI-IO PS Pinyari ald SSP

I ll,rlcLablcl litr courpliancc

ts

*Htt.l'i: l:rtlrtd*

JU os lrf z,a-i


