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CONSTITUTION PETITION NO. D-387'1, OF 2023

Petitioner':

The State:

Date of hearing:

Date of Announcetnettt:

I(amrau Gul s/o. Muharnmacl Ismail

Memon through M/". Muharnrnad Haseeb

Jan'rali and Shumail Sikandar, Advocates'

Tlrrough Mr. Zahicl Hussain Baladi ancl

Syed Dilshad Hussain Shah, Special

Prosecutors NAB and Ghularn Sarwar

Baloch, Assistant Attorney General.

07.09.2423.

17.09.2023.

ORDER
A,TOHAL,IMAD I<ARIM IGIAN AGHA. [- The petitioner I'ras filecl tl'ris

petition against the order dated 13.07.2023 (impugned order) passed by

tl're Accountabitity Court No.VI, Karachi Sindh in Refererlce No.15/ 201c)

(The State v. Sharjeel Inam Memon and others) and prayed that the

irnptrgnecl order dated 08.04.2023be set aside.

Z. The brief facts of the case are tl-rat the petitioner is tl-re alleged

beneficiary along with eleven other co-accused Persons in the said

Reference vrrherein NAB has allegecl that the petitioner Kamran Gttl is

ol1e of the beneficiary of Rawal Farm House, constructed on the land

situated i1 Deh Rahoki Tup A Tanclo Qaiser, Sutvey No.161-3,1'62-1,162-2

and 1,62-3 (the Property) and so far experts from Pak PWD have evaluatecl

Rs.346,974,582/- has been spent on this construction. The petitioner was

prosecuted by the Respondent No.1 on account of benamidar owner of the

Propert/, which is allegeclly owlled by the accused No'1 Sharieel Inam

Mernon in the Reference No.L5 /2019.

3. Learr-red counsel for tl're petitioner has contended that the petitioner

is the actual owner of the Property and is not a benamidar of any one in

respect of the Property. 1'r support of this contention he referred to
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\rarious clocurnents or1 recorcl. He further contendecl that through

or.clinance III of 2o7g he hacl availed a tax amnesty with respect to the

proper.t), as it rvas a1 undeclarecl asset for taxation ptlrPoses aucl as sttch

he \\,as uot iiable to be prosecutecl ut-rc1er any law' In this regarci l're

r.eferrecl to various clocuments. He further contendeci that since l-re hard

a'ailecl the tax amnesty uncler the aforesaicl orclinance by virtue ot

or.clinarnce XVI of 22 the Natior-ral Accountably ordinance (NAO) or an1'

other lalr, lrras no longer applicable to him ancl as such the reference in

r:espect of him should be quashed.

4. on the other hancl learued special Prosecutor NAB at'rd DAG

sLrPLrorted the irnpugned judgtnent'

5. We harre heard learled counsel for the petitioner' special

prosecutors NAB and learned DAG, considered the record and the

relevattt lar,r,.

6. It appears frotn the recorcl that in L1 .A7.201,4 the petitioner brought

the shar:es of trre property i. so far as trrey related to accused No.1 through

a registere,l sale deed with possessio. of the petitioner bei.g co,fir,red

ancl pa)rrllent beirrg receivecl r,vhich was then registered in the record of

rights so trre evicrence suggest that trre property belonged to tl-re Petitioner

a.c1 he \\ras ^ot 
a benamitjar of the sanle for any one and that he

subsecluentiy constructed a rrouse on the property. This fi.di.g is fortifiecl

L-rv the actions carried out by the petitioner following the promulgation of

Orclinance III of.2A79 (the Atnuesty Ordinance)'

7. The aim of the Anrnesty Ordinance promulgated on 15'05 '2019 was

to prorricle for rroluntary declaratio^ of u'clisclosed assets, sales atrcl

expencliture r,r,ith the object ancl PulPoses of as Per its Prearnble of

allor,virrg (a) tlon clocumerrtecl ecollolrly's inclusion in the taxation systetn

and (b) serve the purpose of economic revival. In effect the Amnestv

Orctirrance \ /as a tax amnesty schetne 'uvhereby tf a PeISon voluntarilV

clisclosecl an asset r,r,hich belongecl to hirn , such as the Property' ot' elsc

irelc1 as a benamiclar and paid t1-re appropriate arnount of tax on the sal,1e

to the FBR he r,rras girzeu itntnunity frorn pl'osecution',
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g. Trre record revears that on 03.06.20rg after the promulgatior-r of the

Arnlesty Orctinance the petitioler took advantage of the same and

clisclosecl trre property which had been uncleclarecl to the FBR and paicl

tl.re appropriate tax on trre same as d.etermined by the FBR' The question

arises why wourd the petitioner do this if he was not the real owner of the

pr.operty? lvhy would. rre pay a substa,tial amount of tax out of his own

pocket if the property dicl not berong to him ancl w'y everl reveal it at all

if he dicl not own it. The fact that he took advantage of tl're tax arnnesty

srrows that the petitioner was the real owner of the Property and not a

beuanriclar owner'

u'irich rn'ill include the NAO'

9. In a tax anrnesty schenre people urould generally not conle fon'r'artl

u,ress there was an incentive for them to clo so and as such the Am.esty

orcli*a*ce wourd not achieve its obiects and purpose and in effect woulcl

be rnea^ing 1ess ancl i. effective in practice. Thus, as an incentive for

persons to corne forwarcl and cliscrose undecrared assets a.d pay tax ot-t

tl.re same (which woulcl otherwise not be recovered) the A'r*esty

Ordinance Pl'ovicled atS'L}and 16 as under;

rz. Decraration not admissibre i' evidenc e.-'- Notruitltstnnding

nnytlirtg contnitte,t iri nri otn r lnttt for tlte titte .being 
in force' notlirtg

contninel irr (my decrni.ation ,ri.al"' ,,rr-at,l' this olrrlinmce slmll be

ntltrtissible itr euirletrce ngainst ttri-'iecnrant for the purpose of arnl

proce.eclirtgs retatir|g to'*nporifio:':;-i7 pu"ilty or adaerse action or

for tlrc purpose, of-prorrrritiorr r.r.rr4n, anll law.(bold addecl)

1,6. Ordinance to override other laws'--- The prortisiotrs of tlis

Ordirtnrtce slmll lmtte effect nottuitlrctanclirtg amltltittg to tlrc corftrary

corrtainecl in any otlier laro for tlte tirne bing'in fot'ce'(bold addecl)

S.TzprovidesexplicitlyprovidestlrataPelsollwlrohasentered
into a tax anrnesty cannot r',ui" ;h;t 

-"::-1 
against him for tlte

purposeofanyTlr,oceeelittgsrelatittgtointpositionofpenaltyor
aclaerse actiort or f or tlrc e;-;;';;rt ,f prcsecution wtder a'tv

law.(bold added)'

s.1(r is a non obstante clause w'icl-r provides that the Amnesty

orclirrancewilloverrideanyotherlawfortlretimebeinginforce

\

Hence r,r,e find trrat trre petitioner cannot be subject to ryo::t"tiotr

trnd.er the NAO 01. any other law basecl on the Am.esty ordi.ance'

10. h'r aclclition ilr order ior the Atrrnesty Ordinance to be harmouizetl

r'ith tr.re N.i\o the NAo s.a(2)(a) rn,as.menclecl in first amenclmelrt <lf the 
,t/
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National Accou.tability (Arnenchnent) Act, 2022 notified f gazette or1

22.06.2022, rn,hich is reproclucecl as under for ease of referellce;

,,4. Applicntiott (1) Tltis orrlirtnnce extencls to tlrc tolrcle of

Pnkistn, nrt6 slmll npltt).y b nll persons, inclt6ing those Ttersorrs rulrc

are or ltnue beert itt tlrc serttice of P)nlcistwt, ixcept persotts turcl

t r n n s nc tiort s sp e ci.fie d in s rtb - s e c t io n (2) "

" (2) Tlte Ttrottisiotrs of tltis orclhnncc shnll not bc np1tlicnltlc to

tlte' folloruittg persorls or trmtsnctiorts' nnnrcly:-"

,,(n)nllrtmtterspertninhtgtotlrcFedernl,Prottitt.cinlor

Locnl tnxatio'tr, otlrcr letties or itttposts' incltrding re'fiurds'

or loss of exclrcquer pertaining to taxatiort"'

11 . subsequently, another atnenclment called National Accountability

(seconcl Ame^drne.t) Act, 2022 clatecl 12.08-2022, was passed bV the

regisrature ancl further amended section 4 sub-section (2) clause (i)(a)

r,vhich is reproduced as under for ease of reference;-

"2. Anrcndrtrcnt of section 4, orclinnnce, xvill of 1999'-- Itt thc

Nntiorml Accottntability orclinnnce, lggg (xvm of 1'999)"^l.tereinnfter

referrecl to ns tlrc Snicl drdinance, itt sectiort 4, itr sub-section (2)" '-

,,(i) itt clm.tse (n), after tlrc tuord,,taxation,,, occllrring nt tlte end,

tlrc ex1tressio,tt "tratrcactiotts of antottttts fuiy couer(d I'y

anutesty sclrctrtes of Goaet'nnrctfi "f 
Pakistan" shall be

inserted;"

12. T5e amendrnents to the NAO all have retrospective effect i'e fronr

01.01.1985 and as such will aPPly to the refereuce irr question'

13. Tl-re arnenclments reprocluced above clearly exclude the petitioner

from trre NAo and as such the Accountabirity courts have no jurisdiction

to trv the petitioner.

14. That since und.er the atnendtnents to the NAO' as mentioned

abo'e, trre Accountability court has no juriscliction to try the petitioner nrtrl

erelt otrrcrutise fis disc*ssed nboae rmttittg entered irtto fi tax atnnestrl tlrc

pe.titiorrer cnnnot be prosectied tmder nny othe, lato the impug,ed iudgme^t is

set asicle ancl the petitioner is acquitted of the charge'

15. The petition is disposed of in tl-re above tertns'
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