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ORDER

TTIOIIAMMAD &{4IM KFIAN ASI{d, I:- The periHoner ha= tiled this

perition against the order dated 08.0{.2023 (the impugned or.ier) pass*l

by the Accountability Court No.lV, Karachi Sindh in ileferunce

No.l g/?0?3 (-flre State r'. Dr, Asim l-iussain ancl othcrs) ancl pravetl that

the Rcfierence filed by the National Accountal:ilitv Bure"ru (NAB) bte

tran-rferrctl to the Court / Authority having tire jurisrlictitrn trr cntertain

and lo try tlre same os according to thc pr'tititrnur ttre At.qrlurrhrlrilitr'

C'uurt"s no longcr have juriscliction to lrc.rr this rcfcrcrtct';rfter tlr* r*enl

.rrrrentlnrunts ltrnde lo tlrc Nntiurrnl r\cctrtrnt,r[tilit]'Orrlin.lttce lS]i

(NA()) -l'ht, 
retillnner frrrlhcr $r.uks tn susPr.sl.l thr' olr*ratiqrn ttf trnler r.

d,tlt'd tlt.0"l.2ll}l pirri$dtl by flrg rrlillotrrlctrt Np.J itl Rr'lcrcllctr Nr,. lq/l0Ig

? Iltr" lrrit'[ l'aclr uf tltc frlli(,.lt'r. tlr.tt lltr'lrt'tititrnr.t is allr'gt-'tl .tlttng

rvrllr rrHlrt lrllrr.r cil.rlccuscrl lu h.rvg nrisu$trl tlrttir .luthoritl, tt-r favor ct>

rr(r'lrhr.r.l Nu lll rvlrtr lu tltc lrulrcficiary in tlris c.rst rvlrich.n,,ru.l ;r huge loss

ttl tlr* Gtrt'cflllrtrnt llxclrtnlu..y."l'ltrl .l[urr.'nrr-,rttitrrrttl g cg-accust]tl consist of

.r ftlrtllur l:rdcr.rl h'linieter atnl s*nior oifici,rls of lxrth (XiDC[. .tnti SSGCL.

{
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3. Learned courrsel for the petitioner has contended that the learned

trial court no longer l'ras jurisdiction to try the reference for the following

reasons; that accordirrg to the NAO as it now stands any amendments

rrrarle to it are rlccrnecl to take effect from 01.01 .1,985; that according to Act

No.XI of 2022 whicft amepclecl the NAO the Accountability court had no

jtrrisr'liction to hcar thc rcfercltce basecl on the new section 4 as it was a

cAsLr of nrisusc. of authority ancl there was no evidence that the petitioner

anrl/or anlr ef his co-accusccl wl-ro were senior officials of OGDCL and

SSGCL autl u,cre all public office holders had received any monetary gain

on account of tl're decisions which the 9 aforesaid accused had made; that

e\/en otl'rerwise if a procedural lapses had occurred by the petitioner and

his public office holcler co-accusecl there is no evidence that they had

rrracle arly gain out of the procedural lapses and like wise with any

ciecision which they had made with regard to the reference and as such

the trial court had no jurisdiction to hear the reference as the offences so

charged were specifically excluded from the purview of the NAO and as

such the reference should be referred back to the accountability court to

return the same to the Chairman NAB as the Accountabilify court .o*,

lacked jurisdiction to hear the matter. In support of his contentions he

placed reliance on the provisions of the amended NAO, thu Rules of

busirress 1973 and a DB Order of this court dated 26.04.2023.

4. Learned Special prosecutor NAB and learned DAG supported the

impugned judgment ancl contended that not withstancling the'recent

amendments to the NAO the accountability court still had the jurisdiction

to hear the reference although when confronted by lhe court they could

not point to any gain, financial or otherwise which any of the accused had

received on account of their actions as rnentioned in the reference.

v

5.

law

We have lrearcl the parties, consiclerecl the recorc-l ancl. the relevant
.i ,i

6. The lcgal poirrt involvecl is whether following anrendments made

to the NAO thc accourrtability court r1o\^, has the juriscliction to proceeecl

with this rcferencc,

7. The reference itself as mentioned earlier revolves around a misuse

of authority by public office holclers which favored the beneficiary whicl]1I
,, I, |r !
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caused hirn firrancial gain and loss to the exchequer based on various

decisions macle by the co-accused whilst acting in their official capacity.

B. Section 1(2) of Act XI of 2022 makes it clear that the amendments

cotrtaitrecl therein arc cleemecl to take effect at once and from 01.01.1985

atttl are thcrcforc rctro.spcctive in effcct and will cover the reference in

tlucstion.

9. Firstly let us examine the status of the accused in the reference as

tlris might be relevant in terms of S.4 of Act XI of 2022 as relied upon by

the petitioner.

10. The petitioner who is accused No.l was a federal minis,ter at the

tirne and was a holder of public office as per definition 5 (n) (ii) as set out

irr Act XI of 2022

11. The co-accused being 2 to 9 in the reference either.worked fqr

OGDCL which is a statutory corporation established under the Oil and

Gas Development Corporation Ordinance 1,961 for the PurPose of

exploration and developrnent of oil and gas resources, and production,

refining and sale of oil and gas and for matters comected thereto. [n effect

it is a Government Corporation.

72. On the other hand SSGCL is once again a Government conholled

company with the purpose of supplying Gas. As per Rules of BusineJs

7g7gS.3 as per allocation of business both of these companies fall under

the purview of the Ministry of Peh'oleum and Natural Resources ancl the

Petroleum and Natural Resources Division on account of their: business

and objectives.

.l I , .

13. Thc question is how clo the co-accusecl workirrg for the OGDCL

ancl SSGCL fall witlrin thc purvicw of S.4 of Act XI (if at all) ancl whether

it is tlrat relcvant basccl on Lhc particular facts ancl circumstanc., of ti',.

case.

"14. Iror casc of rc[crcrrcc S.4 is set out below;

2. Amendment of section 4, Orclinance XVIII 
i

of 1999. - ln the National Accountability
orclinarrce, lggg (xvlll of 1.ggg), herei.after . 

I :

/l

,l lr i
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rcfcrrccl to a.s thc Orclinance, for section-4, the

following shall bc substituted, namely:-

4. Application. - (1) 'this Ordinance extends

to thc rvholc clf Pakistan ancl shall apply to

all pcrsolts, including those Pcrsons who

arc or ltavc bcetr in the service of Pakistan,

cxcept persotrs and transactions specified
in strb-scction (2).

(2) The provisions of this Ordinance shall not

be applicable to the following Persons or

transactions/ namely: -

(a) all matters pertaining to Federal,

Provincial or Local taxation, other levies

or imposts, including refunds, or loss of

exchequer pertaining to taxation;

(b) clecisions of Federal or Proviircial

Cabinet, their' Committees or Subr

Cornmittees Council of Common

Interests (CCI), National Economic

Courrcil (NEC), National Finance

Commission (NFC), Executive

Cornmittee of the National Eco4omic

Council (ECNEC), Central Development
Working Party (CDWP), Provincial
Development Working Party (PDWB),

Departmental Development Working

Party (DD\AIP), the State Bank of

Pakistan and such other bodies except

where the holder of the public office

has received a nronetary gain ils ,fl

.i'
(t) al)y Persoll ol: entitl' vt'ho' or trausqction

in relation , tlrereto, lvhich are. not

ciircctly or irrclirlectllr 691't''tcctecl lvitlr the

holclcr of a pqblic office e,rcept offeuces

falling utrclcr tlatrses (i*), (*) ancl (xi) of

sub-sectiorr (a) o[ section 9;

(cl) procecltrral Iapses in perfornrnr..gl of
any publig or governmental work or
function, project or scheme, unless
there is evicience to prove that a no\alr

,':
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fr
of prublic office or any other person

acting on lris behalf has been conferrec{

or ltas rcceivccl any monetary or other

tutaterial benefit from tltat particular

ptrl.rlic ()r g()vc'rtlmcntal rvork or

fttttction, rvhctlrcr clircctly or indirectly
()n nccourrt of suclr proccclural lapscs,

rvlticlt thc sairl rccipicnt lvas otherwise

not r.ntitlctl to rcccive;

(") n tlccision talccn, an advice, rePort or

opiniolr rendered or given by n public

office holcler or nt,y othcr pcrso't iu tlrc

cottrse "f lris dttty, unless there is

sufficierrt evidence to show 
'n1! 

the

holcler of public office or unI, other

Person acting on his behalf received, or

gainecl an)' lllonetary or other mateiial

benefit, from that decision, advice'

report or opinion, whether directly or

inclirectly, rvhich the said recipient was

otherwise not entitled to receive; and

(0 all tnatters, rvhich have been decided

by, or fall within the jurisdiction of a

regulatory body establishegl u1c'le5 a

Fecleral or Prorincial law 
I

(3) Upon the National Accountability

(Anrendment) Act, 2022 (- of 2022), coming

into force, all pending inquiries, investigatiohs,

trials or proceedings 'under this Ordin'ance,

relating to persons or transactions mentioned in
clause (a) of sub'section (2'), shall lstand

transferrecl to the concerned authorities,

clepartnrents and Courts ttnder the resPective

larvs."

15. Norv it appcars tlrat thc pc.titiorre.r antt all the'co-accttss,.{ (officials

of OCDCI- anrl SSGCI-) cxcc.pt co-accuscrl 10 rvht'r is ltht' allegetl

bcne ficiar), are putrlic o[[ice holrlers antl fall tvitltiu the catcSor)' of S.{ (2)

(b) i.c "ancl such othcr bodies except rvlrere tlre holcler of,the ptrblic

officc tras receivecl a nrorrctary gain as a resttlt of ,,,.i,'{ecision'.

Aclrnitteclly rroue o[ the accu.secl 1 to 9:l'cceiverl anli nronelary gnin as a

rcsult of any rlccision thcy nracle in ternrs of the reference a:ri.{ thus:orr tlris

count the rcference rloes uot fall withirr the jurisdiction of the NAO,as thel'

a

t

r.l

NAX/PS

Page 5 of 7
l,r



33
a

are exPlicitly excluded frorn the arnbit of the NAO by S.a (2) (b) of Acr XI

of 2022.

16. Evetr otherwise any Iapse which they might,have made woulcl

clualify as a proccdural lapsc whilst perforrning there functions whilst

rt'orkitrg for thc OGDCL ancl SSCCL unless under S.4 (2) (d) "there is

evidctrce to provL. that a holclcr of public office or any other person

acting on his behalf has been conferrecl or has received any monetary or

othr.r nralcrinl bcncfit frorrr that partictrlar public or governmental worl<

or ftrnction, r,r,hcthcr clircctly or inc{irectly on account of such proceclural

lap'x;c5, r,r,hich the said recipient was otherwise not entitled to receive"

Arlmitteclly, there is no eviclellce that any of the accused 1 to 9 received

alr1, morretary or other material benefit on account of the

Governrnent/public work which they were doing in this caserbeing senior

officials either of the OGDCL or SSGCL in respect of any procedural lapse

in terrns of tl're reference and thus on this count as well the.reference does

conle within the jurisdiction of the NAO as they are explicitly excluded

fi.otntlrearnbitoftlteNAobyS.a(2)(d)ofAct'X|of2022.,

77. Like wise under 5.4 (2) ( e) "any decision taken, an advice, repolt

or opinion rendered or given by . public office , holder or any other

person in the course of his duty, unless there is suffici=1nt evidencl 
!o

show that the holder of public office or any other person acting on his

behalf received or gained any monetary or other m3!eriql beneli,, IloT
tl'rat decision, advice, report or opinion, whether dirgclly or inclireltly,
which the saicl recipient was otherwise not entitled to receive'i. In fhis gase

tlrere is no evidence to show that on account of any, decision, aclvice,

report or opinion made by accused No.l to 9 in the ;allegatious in the

reference receivecl or gainecl any monetary or other material benefit, fronr

any rlecision, aclvice, report or opipiol, wl'tether ,directly,rir inclirectly,

which the said recipient was otherwise not entitlecl to receive. So Qr[ce

again by virtue of S.a (2) ( e) Act XI of 2022 the referengq,does not fall

18. Thus, for thc reasolts mentiorretl above pursuant to tl're

amenclmerrts macle to the NAO by Act XI of 2022'ttld- jreferenclu ir,'-

>.

1
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question being Reference L9 of 201,6 (The State v Dr. Asim Hussain and

others) does NOT fall within the jurisdiction of the NAO and as such the

irnpugnecl orcler is set asicle and Accountability Court No.lV at Karachi

where tl're reference is pencliug is c{irectecl to return the aforeSaid reference

fortltu,ith to the chainnall NAB through the investigating officer of the

case for passing appropriate orders including but not limited to referring

the nratter to relevant forutn in accordatlce with law.

A copy of this orcler shall be sent by fax to Accountability Court IV19

I(arachi for cotnpliarrce.

20 The petition stands disposed of in the above terms.
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