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OtTDEIl SHEET
IN THE HIGH COURT OF'SINDH,

CIRCUIT COt lR'I', HyDERri.BAD.

Cr. Jail Appeal No.S- 159 ol 2015

DATE ORDER WITH SIGNATTIRE OF ITJDGI]

3 0.04. ,)
024.

It4r' Muhammad Saad eureshi, Advocate for appellant.

I\{r. Shahid Ahrned Shaikh, Acldl. prosecutor General, Si,dh.

I have heard the learned counsel for the upprlllunt ancl learnecl A.p.G. It

is noted that cornplainant Manthar has appeared in,person ancJ stated that he

clid not rvant to engage his counsel and reposed his , ull faith arncl c<l,fldence in

learned,,\.P.G. Reserved for.judgrnent.
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HIGH COURT OF SINDH, CIRCUIT COURT
HYDERABAD

Cr. ]ail APP"al No.S-L59 of 20LS

[Shah Muhammad @ Porho versus Ti e State]

Appellant

Complz inant

Tl'rrough Mr. M. Saad C'ureshi advocate

h-r person

The State

Date of hearing 30.04.2024

Date ol decision 07.05.2024

IUD GMENT

Z. The brief facts of the case are thal complainant Manthar

appeared at Police Station Saeedabad and st rted that his sister Mst.

Hakirn Zadtis married with Shah Muhamnuid alias Porho and from

said wedlock she has two sons namely W tseem Raja aged about

1Z/1i\ years, Ahmed aged about L0 years and two daughters; that

usually Shah Muhammad alias Porho used to fight with his wife and

children and three days back from the dat€ ,lf incident he threw out

his r,l,ife and children from the house, as suiih his sister Mst. Hakim

Zadt alongwith her chilclren came and sta rted residing with him

(complainant); that on 23.06.2013 his nepl ew Waseem Raja went

outside the house for playing but he did not return till evening,
\

Through Mr. Shahid A rmed Shaikh

Adcliti,onal Prosecutor ;'Jeneral 
Sindh

-}.- 
APPellant has

challe^ged the Judgment dated 05.11 .2015 :assed by the learned

Sessions Judge Matiari in Sessions Case No.ltl of 2013 (Re; The State

aersLLS Shsy Muhanmtad alias Porln), outcome ,rf Crime No.53 of 2013

registered at P.S Saeedabad under Section 30;: PPC, whereby he was

convicted and sentenced to suffer imprisonrnent for life with further

clirections to pay fine of Rs.50,0 o0 / - and in case of failure in

payment thereof he has to further suffer S.I f rr six months, however

benef it of Section 382-8 Cr. P.C was extendecl to him'
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hence he alongwith Wahid Bux and Ghulanl Hussain went for his

search; that when they reached at the house of Shah Muhammad

alias I'orho they found him holding hatchet r, t the door of room and

Waseem Raja was found being in pool of ;lood on the cot lying

inside the room; that accused Shah Muhanrmad alias Porho told

them ;hat he has killed Waseem Raja by inflic ting hatchet blows and

will also kill them, if came near to him; tha : thereafter they raised

cries which attracted the Mohallah peoplr and on seeing them

accuse:d fled away; that then they entered i r the room and found

Waseem Raja having hatchet injuries on forc,head and right side of

neck he was dead; that thereafter police w ls informed and dead

body 't^/as shifted at RHC Saeedabad. Finally r ubject FIR was lodged.

3. After usual investigation police submit;ed the challan and the

Iearned trial court after completing necessary formalities framed the

chargt: against the appellant to which he pteaded not guilty and

claimed trial.

4. [n order to prove its case the prosecu tion examined six (06)

witnes;ses, who exhibited numerous docum ents and other items.

Then statement of accused under Section g4'.r- Cr.P.C was recorded

whereby he denied the allegations leveled a6rainst him and claimed

his false implication due to enmity, that the rleceased was killed by

dacoits and that he had attempted to lodge an FIR. However, he

neither examined himself on Oath nor lecl any evidence in his

defense.

5. After hearing the parties and assessing ,''he evidence on record

the trial court convicted and sentenced the ap pellant as stated in the

opening Patagraph of this Judgment, hence appellant has preferred

this A1>peal.

6, --earned counsel for the appellant hi s contended that the

appellant is innocent and has falsely been im;,licated in this case due

to enm-ity with complainant party) that there i;.; a 5 hour unexplained

delay in lodging the FIR which enabled the complainant party to
consult and cook uP a false case against him; hat alleged incident is

q



3 \3

un-witlressed one; that all the witnesses ?re ; ;et-up / managed; that

deceased was son of appellant and he was kilted by dacoits during

resistarrce but appellant was implicated in this case by the

complainant on account of admitted hon^ e disputes between

husband and wife; that nothing incriminating was recovered from

the appellant and that there are material contradictions in the

evidence 'of prosecution witnesses and thus for any or all of the

above reasons the appellant should be acquitt,:d by being extended

the benefit of the doubt. In support of his contentions he placed

reliance on the cases of (i) AMIN alias MUHAIIMAD AMIN BROW

vs. The STATE [2001 P Cr.L.I 845], (ii) KHUI;ISHID and others vs.

The srATE [2005 YLR GzT), (iii) MUHAMMA.D NADEEM vs. The

srATE [2013 P Cr.L.] z}'tl, (i") JAMSHED rnd another vs. The

srATE [201,6 P Cr.L.] Note 110J, (") MEHB96B ELLAHI and

another vs. The srATE [2019 yLR 2'144], (vi't RAFeAT ALI alias

PHAKOO and others vs. The srATE lz}zt p Cr.L.I g601, (vii) Mst.

FAREEDA and another vs. The STATE 12011, YLR 18281, (viii)
SARDAR MUHAMMAD vs. The srATE l20i:3 p Cr.L.] 9641, (i*)
MUHAMMAD SHABAN alias SHABANI and another vs. The

STATE [2023 YLR 925], (x) MUHAMMAD ARTHAD atias AccHA
vs. The srATE and another lzozg p Cr.L.] Note g], (*i)
SANAULLAH and others vs. The srATE l2ozg p Cr.L .I zt7l, (xii)
DAD MUHAMMAD vs. The STATE [z0zg yLR tsgs], (xiii) AMIR
MEHMOOD vs. The srATE [2024 yLR g0g], (:;iv) NAWAB KHAN
vs. The STATE and 2 others l2oz4 yLR 4srl, (*r) MUHAMMAD
HANIF vs. The STATE [2024YLR 2221, (xvi) M1THAMMAD RAHIM
vs. The STATE 12024 P Cr.L.I 42), (xvii) RusTAtd ALI 5HAR vs. The

STATE l;'2024 P Cr.L.I 68] and (xviii) LIAQUA t ALI alias BAO vs.

The STATE [2024 yLR s7z].

7 ' The complainant present in person show ed his full faith and
confidence over learned Additional P.G to procr.red with this case on
his behalf.

B' Learned Additional Prosecutor General ;;indh supported the

impugned judgment by arguing that accused s nominated in FIR
I
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with sirecific role; that any delay in lodgi, rg the FIR has been

explained; that witnesses have fully supporte'-t the Prosecution case

and thr:rer is no material contradiction in theil evidence and despite

lengthl, cross-examination they remained consistent; that ocular

eviden,re is supported by the medical evidenc:e and the hatchet was

recove::ed from the appellant on his arrest within a duy of the

incidelt and as such the prosecution has pror,'ed its case against the

appellarnt beyond a reasonable doubt and thr, appeal be dismissed.

In support of his contentions he placed relia lce on the cases of (i)

AMAi\IULLAH vs. The STATE 12023 SCI'IR 5277, (ii) QASIM

SHAHZAD and another vs. The STATE 1202l SCMR L17] and (iii)

SAJID MEHMOOD vs. The STATE 12022 SCI\I R 1882l.

g. I have heard the learned counsel for tl e appellant as well as

learned APG, have also perused the material i;vailable on record and

the casre law cited at the bar.

10. Babed on my reassessment of the e,vidence of the PW's,

especially the medical evidence and blood tecovered at the crime

scene, I find that the prosecution has prove rI beyond a reasonable

doubt that Waseem Raja (the deceased) wa;: murdered by hatchet

blows on 23.06.2013 at 5pm at the accused home situated in Deh

Raho.

11. The only question left before me then-fore is who murdered

the deceased by hatchet blows at the said timrt, date and location?

12. After my reassessment of the evidenc,r on recotd, I find that

the pr:osecution has proved beyond a reasorrable doubt the charge

against the appellant for which he was con.,,icted for the following

reasorls:

(u) That the FIR was lodged after a delar of five hours. However I
find that this delay has been ad:quately explained. The

complainant entered the house and r:hen on finding the dead

body of the deceased arranged for it to be transported to

hospital then he called the police arrd after the post mortem
was completed and the body retur ned to him the FIR was

lodged and as such this slight dela./ in lodging the FIR has-

f
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been adequately explained and as such is not fatal to the
prosecution case as the complainant would have had no time
to cook up a false case against the appellant. In this respect

reliance is placed on the case of Muhammad Nadeem alias
Deemi v. The State (2011. SCMR 872)

(b) That the appellant is narned in the relatively promptly lodged
FIR with the specific role of murder,:ng his son/ deceased by
hatchet.

(c) Admittedly there is no eye witness t.lr the murder or even last
seen evidence.

(d) I find that the entire prosecution crse hinges on whether I
believe the evidence of the witnesser; who reached the house

of the appellant where the dead bc dy of the deceased was
lying and that his fath er / appellant w'as outside his house with
a hatchet stained in blood whose evidence I shall consider in
detail below;

(i) Witness PW 1. Manthar B*han. He is the
complainant in the case al'.d related to the
accused and the deceased. According to his
evidence this incident took p ace on 23.06.2013.

The accused use to fight v, ith his wife and
children. Three days prior to this incident
accused ousted his wife and children after
beating them from his hout,e. Thereafter, my
sister Hakim Zadi (wife of irccused) with her
children started living in our jrouse. On the duy
of incident deceased Wasee. n Raja went out
from the house for playing bui he did not return
till evening. I alongwith trl,/ cousin Ghulam
Hussain and friend Wahid Bu c went in search of
the deceased when we reache,.l at the door of the
house of accused we sa'v accused Shah
Muhammad having hatchet r vas present in his
house. Accused restrained us from entering into
the house and he told us thar: he had murdered
his son Waseem Raja. He als,r issued threats to
us. We raised hue and cry orr which neighbors
came and on seeing thern the accused by
climbing over the hedge ra, r away alongwith
hatchet. When we entered i r the room of the
house of accused we found Waseem
Raja/deceased lying dead having hatchet
injuries on his forehead and neck. We
immediately took away dead body of deceased
to Saeedabad Hospital and irrformed the police.
After postmortem examinatir n dead body was
handed over to us. Thereafter I registered FIR at
PS Saeedabad.

It would appear from his evidence Jhat there is some enmity
and/ or ill will between himself and 1.,1e accused as the accused
had thrown the complainants siste: and children (including

9
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the deceased) out of his house wh ) were now Iiving with thecomplainant and as such I am put on caution as to hisevidence.

From his evidence the deceased wrro was a 1,zto 14 year ord, boy ,u?r- living with rrim havinp, been thrown out of theaccused house along with his mother. The deceased went' rnissing and as such" the complairrrrr **i tooting for himwith pw Ghuram Hussain and pw wahid Bux. euitenaturally one of their first ports of call was the house of theaccused who was the father of the deceased. when theyreached the house of the deceased at 5pm it *u, duy light andhe saw the appellant outside his hc,rrl brundishing a hatchetsaying that he had kiled his son a nd warning them off. Hewourd not let ,t complainant in side his house andthreatened him with the hatchet. r-he comprainant and theother pw's made i 1".. uld cry and peopre riom the neighborhood gathered which lead to tire uc,. rred escaping along withthe hatchet' Thereupon the complai,rani *"", into the houseof the accused and found the accuse I son/deceased had beenmurdered by z hatchet blows. ,r:rs discussed above thecomplainant lodged the FIR with rel,ttive promptitude and nomateriar improvements have beer- *ui" in it from hisevidence' He knew the accused and it *m u"duy tight incidentas such there is no case of mistaken identity 
-and 

no need tohold an identification parade. He gave his evidence in anatural manner and *ui not dentec; despite a rengthy crossexamination' His evidence is corro boraied in aII materialrespects by pw 2 Ghuram Hussai, and pw 3 wahid Buxwho was an independent witness. Both of these pw,s knewthe accused frorn before and henct, there was no case ofmistaken identity and no need to holci an identification paradein this duy light incident. Both thr.se pw,s are named aswitnesses in the rerativery promptrl, toageJ rtR who gavetheir s'161 Cr'PC statementi on the duy after the incidentwhich were not materially improved t,n during their evidenceat trial' TI1" both gave their 
"uid..,.e n a nafural manner andwere not dented despite a lengthy crois examination. None ofthese 3 witnesses claimed to hlve witr essed the murder of thedeceased which they courd have done in order to improve theprosecution case wrrich 

J -fi"d gives their evidence greaterweight in terms of its truthfurr,urrl rhtis, when the evidence ofthese three witness.r 
?r,u.read togethel I find their evidence tobe trust wortrry, reriabre and "*nri, 

rence inspiring and Ibelieve the same and place reliance on it.
(t) The appellant does not cieny_ his presr;,nce at the crime sceneinstead it is his defence thai r,i, 

"in/d-eceased was murderedby dacoits' I find this defence to be corr:pretely unbelievable. Ifthis was the case then why did he n rt let the three abovementioned pw's in his house and try .;o concear the body ofhis dead son. Furthermore, if this was tr,e case why had he notalready gone and lodged the FIR to th s effect. such conductdoes rrot appeal to llgic, reason, cor rmonsense or naturalhuman conduct.

,
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(f) Admittedly there was no last st en€ evidence but the
deceased/son of the accused was fotrnd in the accused house
and as mentioned above the accusec. has given no plausible
explanation as to how his sonfder;,:ased died in his own
house. It was also quite natural for the sonf deceased to be
visiting his father's house and her ce the only reasonable
inference that can be drawn was that he was murdered by his
father perhaps after an argument er,.pecially as the son had
already been scene alive that duy wl'ren he went out to play.
His dead body could not have beer planted in his father's
house.

,.9) The medical evidence and post mortem report fully support
the eye-witness/ prosecution evidence that the deceased died
from two incised wounds ceus€rJ by a sharp cutting
instrument such as an azef hatchet which was in fact the
tnurder weapon which was recovered from the appellant on
his arrest the next duy.

(h) That the appellant was caught the ne.:<t day on pointation and
was arrested by the police with thr'r blood stained hatchet
(murder weapon) ir, his possession ivhich lead to a positive
chemical report.

(i) That there was no ill will or enmity between the police and the
appellant and as such they had no re;rson to falsely implicate
the appellant in this case. For instdncrl by foisting the hatchet
on him. Under these circumstances it is settled by now that the
evidence of police witnesses is as gond as any other witness.
In this respect reliance is placed on thi: case of Mustaq Ahmed
V The State (2020 SCMR 474).Thus, J believe the evidence of' the Io who made the arrest and re,.:overy of and from the
appellant which is supported by masl,irnama and other police
witness who were not dented during cross examination.

(,) That all the PW's are consistent in th::ir evidence and even if
there are some contradictions in th.eir evidence I consider
these contradictions as minor in natu re and not material and
certainly not of such materiality so as to effect the prosecution
case and the conviction of the ap lellant. In this respect
reliance is placed on the cases of Zakir Khan V State (1995
scMR 1793) and Khadim Hussain ',. The state (pLD z0lo
Supreme Court 669).The evidence r,f the PW's provides a
believable corroborated unbroken cl'ain of events from the
deceased child going missing to him heing found dead on the
salne day in the appellants house w rro refused to allow the
witnesses inside his house in order io conceal the deceased
body who he had murdered with a iratchet to the appellant
then making his escape good to hirn then being arrested a day
later with the murder weapon in his p )ssession.

(k) The motive for the murder appears t,: be a domestic dispute
between the appellant and his famil1, including the deceased
who he had thrown out and use to beat up along with his
mother.

L
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(1) Undoubtedly it is for the prosecution to prove its case against

the accused beyond a reasonable doubt but I have also

considered the defence case to set'r if it at all can caste doubt on

or dent the prosecution case. A ; discussed above I find the
defence case not believable. The appellant did not give

evidence on oath or call a single 'lefence witness in support of
his defence case and as such I c,isbelieve his defence case in
the face of reliable, trust worthy and confidence inspiring
witness evidence and other supportlef corroborative

evidence discussed above.

13. Thus, based on the above discussion, I find that the prosecution has
u

proved its case against the appellant beyor.:I a reasonable doubt for the

offt:nce for which he has been convicted ontl sentenced in the impugned

julgrnent and as such his appeal is dismisse,{.
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