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' ORDER SHEET
IN{ THE HIGH COURT OF,SINDH,

CIRCUIT COURT, HYDERABAD.

Criminal Appeal No.S- 146 of ZO13

DATE ORDER WITH SIGNATURE OF JUDGE

I

29.04.2024.

Appellant has been produced in custody by the jarl authorities.
lVlr. ,Altaf Hussain chandio, Advocate foi ap;ellant.
lVlr. shahid shaikh, Additional p.G for state alongwith
lnspector lVlehmood Ahmed SHO pS Badin

I have heard the learned counsel for appellant and learned

A.P.G foilstate who is also representing the tlomplainant in the

interest of justice as the complainant Ghulam lVuhammad present in

Court has reposed his full faith and confidence in learned A.p.G.

Reserved ior judgment. ,/
/ lu,
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v



1+rrlit-r. hrk^$.,4

HIGH COURT OF SINDH, CIRCUIT COURT
HYDERABAD

Cr. App"al No.S-L46 of 2013
[Ali Gohar versus The State]
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Appellant Through Mr. Altaf Huss,ain Chandio advocate

Complainant In person

The State Through Mr. Shahid AI- med Shaikh
Additional Prosecutor (.ieneral Sindh

Date of hea.ring 29.04,2024

Date of decision 03.05.2024

IUDGMENT

MUHAMMAD KARIM KHAN AGHA, J- Appellant has

challenged the Judgment dated 08.10.20L3 pass ed by the learned III'a

Additional Sessions Judge Shaheed Benazirabad in Sessions Case

No.02 ctf 1997 (Re; Tlrc State uersus Gul Sher I C'rs), outcome of Crime

No.2B of 1995 registered at P.S Daulatpur ur.der Sections 302, 324

and 34 PPC, whereby he (appellant) alongwith co-accused Dhani

Bux @ Dhanoo was convicted and sentenced under Section 302(b)

PPC as T azir to suffer imprisonment for life vrith further directions

to pay Rs.2,00,000/- each as compensation to the legal heirs of both

deceased persons, however benefit of Section 382-B Cr.P.C was

extendr:d to them.

2. f'he brief facts of the case are that on 1,}I7J995 complainant

Ghulam Muhammad appeared at P.S Daulatpur and narrated that

he alongwith his brothers and father is residing near Pakistan Buma

Shell Diesel Company near Railway Line Daulatpur; that on same

duy they after taking dinner with guest Waris went to sleep when at

about 01:30am they woke up on the barking of dogs and saw two

persons duly armed with Kalashnikovs, who entered in the house;

that or1 the light of bulbs they identified roth said persons as

Gulsher Dahri and Dhani Bux alias Dhanoo Dahri; that they alsq"7
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saw other two persons, who were standing at main gate, who were

identifred as Habibullah and Ali Gohar (appeliant); that accused Gul

Sher abused and raised hakals and told that tney came to know that

we want to kill them as such they would not spare us; that accused

Gul Sher and Dhani Bux alias Dhanoo made firing upon the brother

namel.z Abdul Ghafoor, which hit him and he fell down on the

groun(t while crying; that accused Habibr,,illah and Ali Gohar

(appeltant) made firing upon my father Mu hammad Daim which

hit hirn and he fell down while crying; that thereafter my mother

Mst. Jamul with Holy Quran requested the i,,ccused persons not to

commit murder of her sons; then accused Gtr[ Sher made fire upon

his mr>ther which hit her and she fell dor'rn while crying, then

accused persons escaped away; that thereafte;' he and PWs saw that

Abdul Ghafoor had received injuries on his i; bdomen and legs and

he dierl at the spot, whereas his father Muha mmad Daim received

injurie:s on his face, head, abdomen and leg,s and he also died at

the spot; that his mother Mst. Jamul had received injury on her right

arm near shoulder and she was injured; tha; thereafter he left the

PWs vrith dead bodies and appeared at P.S and lodged the subject

FIR. i

3. After usual investigation police submitted the challan

showirrg all accused as absconders. Howe vet, later present

appellant Ali Gohar and co-accused Dhani Bux alias Dhanoo (who

died ra'hilst serving his sentence in jail) were rrrested and their case

was notified for inside jail trial. Whereas acc,rsed Gul Sher died as

such Proceedings against him were at,ated while accused

Habibullah remained absconder.

4 After completing necessary formalities, learned trial Court

framecl the charge against present appellant'and co-accused Dhani

Bux alias Dhanoo, to which they pleaded not guilty and claimed

trial.

5. [n order to prove its case the prosecutic,n examined seven (07)

witnesses, who exhibited numerous docurrents and other items.

Then s;tatements of accused under Section 341: Cr.P.C were recorded
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whereby they denied the alegations levelecl agaihst them and
1

claimed their false implication by the complainant pdrry' However'
1

they neither examined themselves on oath nor' led artry evidence in

their defense.

After hearing the parties and assessing the evidence on record
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the learned trial Court convicted and setttenced the present

appellant as well as co-accused (since died) as stated in opening

paragraph of this Judgment, hence appellant has preferred this

Appeal against his conviction.

7. Learned counsel for the appellant has contended that the

appellant is innocent and that he has been fah ely implicated in this

case by the complainant on account of enmity; that the eye witnesses

are unreliable and could not have correctly identified the appellant

even if he was present and even one eye witness has been declared

hostile; that no recovery was made from the nppellant and as such

recovely of empties at the crime scene; that tl'e appellant according

to his f;.342 Cr.PC statement was only 7 yeats,old at the time of the

trial ar.cl as such could not have committed s uch a brutal and that

for any or all of the above reasons the appella rt should be acquitted

by extending him the benefit of the doul ,t. In support of his

contentions, he placed reliance on the case$ of In support of his

arguments he relied upon the cases of (i) MST. YASMEEN vs. The

STATH 12020 SCMR s0sl, (ii) NAJAF ALI SHAH vs. The STATE

12021, SCMR 7361, (iii) SARFRAZ and another: vs. The STATE 12023

SCMR 670) and (iv) Mst. ASIA BIBI vs. The STATE [PLD 2019 SC

641.

B. Learned Additional Prosecutor Generril Sindh who was also

repres,enting the complainant who was prer;ent in court and had

repose ,d full faith and confidence in him al ter going through the

entire evidence of the prosecution witnesses, ts well as other record

of the case supported the impugned judgr,rent. In particular, he

conterrded that the FIR was lodged pronr.ptly, the eye witness

evidence was trust worthy reliable and corrfidence inspiring and

was to b-e believed; that the medical eviden( e supported the ocular
E
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evidence and as such the prosecution had proved its case beyond a

reasonable doubt and the appear be dismisserr. In support of his

contentions, he placed reliance on the cases of (i) MUHAMMAD

5ADIQ'rs. The sTATE 12022 scMR 5901, (ii) ',A',BDUL KHALIQUE

vs. The STATE lzO2O SCMR 178) and AN\',VAR SHAMIM and

anothervS.TheSTATE[2010SCMR1791'|'

g. I have heard the learned counsel for the, appellant as well as

learned ApG and have also perused the material available on record

and the case law cited at the bar'

10. Based on my reassessment of the evidence of the PW',s'

especially the medical evidence, the blood andr emPties recovered at

the sce.e of the crime I find that the prosecuti.n has proved beyond

a reasonable doubt that Abdul Ghafoor and Muhammed Daim

Dahri (the deceased) were murdered by fir':arm and PW 4 Mst

Jamur rvas injured by firearm on 1,4.02.1995 at !..30am at the house of

the complainant in Deh DaulatPur Taluka DaulatPur'

11. The only question left before me therefore is whether the

appellant played a role in the murd'er of deceased Muhammed Daim

Dahri by firearm at the said time, date and location?

rz. After my reassessment of the evidence on record, I find that

the prosecution has proved beyond a reasonable doubt the charge

against the appellant for which he was convicted for the following

reasorts;

(a) The FIR was lodged within L hour of the incident as such there

was no delay in Iodging the FIR which could give time for the

complainani to .oot ,p-u false case a;Sainst the appellant'

(b) The appellant is named in the promptly. lodged FIR with the\ / 
specific role of firing on and rnurdering the deceased

Muhammed Daim Dahri. Even othe,:wise no specific /proven
enmity has come on record betwetln the appellant and the

complainant or any PW which wou.id motivate him/them to

lodge a false case or give false eviderrce against the appellant.

(.) The prosecution's case rests on tne eye witnesses to the

murder whose evidence I shall conr ider in detail below in so

far as it relates to this aPPellant;

an rul. She is the wife of the

.l

]

(i) Eye witness PW 4 Mst )
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deceased Muhammed Daim Di:hri. According to her

evidence on 1,4.07 at about 1.30 a;n Waris had come as a

guest to her house. After tal: ing dinner her sons

Ghrlun, Muhammed (complairrant), Younis, Abdul

Ghafoor (deceased) and her huscand Diam (deceased)

went to bed. Later they were arn'oken by barking dogs.

She saw the absconder Habibullah and appellant fire
on her husband deceased Dain r. Electric bulbs were

on and the faces of the accusecl were oPen. Deceased

accused Gul Sher fired at her arrd hit her on her right
armfshoulder. Her husband deceased Diam was dead

and had received numerous fireerrm injuries'

Admittedly the eye witness was related to the deceased

who was her husband however : t is well settled by now

that evidence of related witnesses cannot be discarded

unless there is some ill will or enmity between the eye

witnesses and the accused whicr has not been Proven
in this case by any reliable ev rdence. In this respect

reliance is placed on the cases of liaz Ahmed V The

state (2009 scMR 99) Nasir trqbal alias Nasra and

another v. The State (201,6 SC \4R 2152) and Ashfaq

Ahmed v. The State (2007 SCMR 641).

This eye witness knew the .appellant before the

incident as they both lived in the same village.

Although it was a night time incident as per evidence

the light bulbs were on and the face of the appellant
was open. The appellant and the co-accused remained
in her house for L5 minutes scr she would have got a
good look at the appellant from close range and as

such there was no case of mis taken identity and no

need to conduct an identificaticrn parade. She gave her

5.161 Cr.PC statement on the same day which was not
materially improved on in her e zidence which is also in
conformity with the promptl'7 lodged FIR by the
complainant. It was her own home where she was
Iiving with her husband and sons and as such she was
a natural witness as opposed to a chance witness. She

also received a firearm-injury drrring the attack which is
corroborated by the rnedical ev idence and as such her

presence at the scene of the inci,lent is not doubted and
it is settled by rlow that the eviCence of an injured eye

witness is more reliable than an ordinary eye witness.

In this respect reliance is placed on the cases of
Aquil V State (2023 SCMR Ei31) and Taj versus The

State 12012 SCMR a3l. She gave her evidence in a natural
manner and was not dented during cross examination.
She has no proven erunity to irrrplicate the appellant in
a false case. I find her evidet,ce to be trust worthy,
reliable and confidetlce inspirin 5 and I believe the same

and place reliance on it.

It is well settled by now that I can convict the accused
on the evidence of a sole eye 'rvitness provided that I
find his/her evidence to be tr:.lst worthy, reliable and
confidence inspiring and in this case I have found the

evidence of this eye witness to be trust worthy, reliable
q
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and confidence inspiring especially in respect of the

correct identification of the ap pellant and as such I

believe the same and place reliarr:e on it. In this respect

reliance is placed on the cases ol' Muhammad Ehsan v.

The state (2006 SCMR 1857), Far,roq Khan v. The state

(2008 scMR 917), Niaz-ud-Dir and another v. The

state and another (2011, SCh{R 725) Muhammad

Ismail vs. The State (2017 SC:'fAn 71ffi) and Qasim
shahzad and another v Th'r state (2023 SCMR

117). Her evidence is also of r,ood quality and it is

settled by now that it is not the length of the evidence

which is of importance but its qu elity.

There are however 2 other eye !r itnesses.

(ii) Eye witness Pw 6 waris. He was a relative of PW 4

Mst ]amul and was staying over night in her house. His

evidence corroborated her evi,lence in all material
respects. He was a relative of M ;t Jamul from a nearby

village and had brought his wift for medical treatment
and as such he cannot be deemed to be a chance

witness. In this respect reliance s placed on the case of
Anwar Shamim (supra) espet:ially as his evidence

inspires confidence. He alr;o in his evidence

recognized the appellant undel light bulbs and as he

knew him there was no case of mistaken
identification. He gave his f:;.161 Cr.PC statement
timely and there are no material contradictions between
his 5.161 Cr.PC statement and I is evidence at trial. He
had no enmity or ill will tc, falsely implicate the

appellant in a false case. He 1, ove his evidence in a

straightforward manner and !i'as not dented during
cross exatnination and as such I believe his evidence
and place reliance on it.

(iii) Eye witness PW 3 Ghulam Muhammed is the
complainant in the case. He'is also related to the
deceased. He lodged his FIR r vithin one hour of the

incident and his evidetlce ties fur with the same stating
that he saw the incident undr,r light bulbs and saw
the appellant and Habibullah shoot the deceased
Diam *hich ties in with the erlidence of the other eye
witnesses except that he re!'used to identify the
appellant in court which lead to him being declared
hostile. To my rnind the correct statement of this
witness can be found in the FIli, as it was lodged only
one hour after the incident and as such he had no time
to cook up a false case. It reflects the truth as to what
actually transpired although the FIR is not a

substantive piece of evidence it;elf. It appears that this
witness has been won over hox.,ever this does not lead
to me discarding completely his testimony. In fact I find
that it supports fully the incic'ent as narrated by the
two other eye witnesses and as such I rely on it except

in respect of the identification of the appellant. In this
respect reliance is placed c n the case of Abdul

Y
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Khaliquev.TheState(2}20SCMR178)whichfoundas
under:-

4, Tlrc octiar acc'ount in this case has

b e en fi.r ni slre d b y co ntpl airy m.t^Muhamma d S a di q

(pWi), Raslrced Ahmad (PW2) and Abdul

Rehman(Pw3),Allthetlteeeye-tuitnesses
reruained consistent on all the material aspects so

fo, oo role of petitione' of causing dagger

blows on the Person of Khalil Ahmad

(deceased)isconcerned.,{houghcomplainant
Muhammadsadiq@N1)u)asdeclared
hostile, but to t7" 

'vlent 
of petitioner' his

test,itruonyenclorsesthestatementsofother
two eyi-witnesses, 

-I \e medical eaidence

adducei by Dr, Nizarnuddin (Pw6) uho

ntedically ixamined Khaiil Ahmad in injured

conditionandDr,salfuuddin(Pw7)who
conductedautopsyonth?'deadbodyofKhalil
Ahmad support, it , oculilr account, During tlrc-

courseof,inaestigation,adaggerTlasrecoaered
on the pointatioln of tlrc'petitioner, wldch ..t)as

Furthermore, the case of sher Mt.,hammad v' The state

(1968 P.Cr.L. J 221) held as under in respect of hostile

witnesses
"ltt'tlltybenrcnt'onedthatSultnnKhan

(P,W,) had beei declared ''rostile to the prosecution

in tlrc trial Court and 70i s cross-exarnined by the

learned Public Prosecutot , lt 70as then established

tlut he had made a stattiment in the committing

Court faaouring the pr{'tsecution story and his

statement nmdei U4op tltet Court 70as transferred-

rts eaidence under sectt)n 228 of tlrc Code of

Criminal Procedure. His refusal to su.pPort the

prosecution, therefore, at the trial stage'
'cartnot be prrrrrd int o seraice to belie the

prosecution allegation in the circumstances of

this case." (bold added )

In yet another case of Muharnmad suleman and 4

others v. The state (PLD 2OO7 SC 223) it was held as

under with respect to hostile wii nesses:-

"L2,Tlrcreisn)caailtotlrcproposition
tlut the testimony of a h,'stile witness or (t toitness'

wpo 70as not exinrined I'ein| 70on ou)er was either

produced by the defence )r Tuas exanrined as Court

tuitness, nfi,tst not be left out of consideration for
ntere reason that he did:; of support the prosecution

ratlrcr the eaidence of such fi toitness must be

considered toith utntot;t care and caution' The

testimony of a witness oho speaks in the dtffgre-ryt

tune at" different tinrc,, is certainly not reliable

tmlessstrongcor"ftrmatoryeaidencetf
independent chiracter i:, aaailable on record'"

I
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The upsnot of the above discussion is that I believe the evidence of

pW 4 Mst 
.[amul 

and PW 6 Waris as to the correct identification of

the appellant as one of the Persons who ;hot and murdered

deceaserl Diam and rely on the evidence of, eye witness PW 3

Ghulam Muhammed only to the extent of the i,rcident and find that

him being declared as a hostil witness does not make much if a

difference based on the particular facts and circumstances of the case

and the two other eye witnesses identification of the appellant.

As such I find that the prosecution through its eye witnesses has

proved beyond a reasonable doubt that the appellant was correctly

identifild as one of the persons along with ahsconding co-accused

Habibultlah who shot and murdered deceaseci Dias

Having believed the evidence of the two ey? witness mentioned

above as to the correct identification of the ap:pellant and the third

eye witness as to the actual incident I trrrn to consider the

corroboratlefsupportive evidence whilst keeping in view that it

was held in the case of Muhammad Waris v. Tihe State (2008 SCMR

784) as untler;

" Corroborntion is only a rule of ctution and is not a

rule of laru and if the eye witnes,e account is found
to be reliable nnd trust ruorthy there is hardly any

need to look for any corroboratiort"

(.1) That it does not appeal to logic, commonsense or reason that a
real wife would let the real murderer r,f her husband get away
scot free and falsely implicate an innrrcent person by way of
substitution. In this respect reliance is placed on the case of
Muhammed Ashraf V State (2021, SCI\'IR 758).

(") That the medical evidence and post mortem report fully
support the eye-witness/ prosecution evidence that the
deceased Diam died from receivlng numerous firearm
injuries

(f) That PW 5 Hadi Bux who was the rnashir of the case fully
corroborates the aftermath of the inr:ident when he reaches

the house/ crime scene and finds the deceased murdered by
firearm and PW 4 Mst |amul injured by firearm and the
police carrying out the relevant legal formalities before
sending the deceased and the injured to hospital.

(g) That there was no ill will or enmitl' between the police and
the appellant and as such they had no reason to falsely
implicate the appellant in thi; case. Under these

circumstances it is settled by now tliat the evidence of police,

t
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witnesses is as good as any other witness tiven though in this
case it was only used to identify ceitain writings on
documents made by expired or retired police officers who
were involved in the investigation. In thiqiresPect reliance is

placed on the case of Mustaq Ahmed $ fne State 1Z0ZO

scMR 474).

(h) That all the PW's are consistent in their eriidence and even if
there are some contradictions in their eiridence I consider
these contradictions as minor in nature and not material and
certainly not of such materiality so as to effect the
prosecution case and the conviction of the appellant. In this
respect reliance is placed on the cases of Zhkir Khan V State
(1995 SCMR 1793) and, Khadim Hussain v. The State (PLD
2010 Supreme Court 669).The evidence of the PW's provides
a believable corroborated unbroken chain of events from the
appellant and his co-accused firing on the deceased and PW
4 Ms |umul to the death of the deceased which is fully
supported by the medical evidence.

The motive for the murder appears to be a dispute over
some land.

',1(,) I do not believe that the appellant was only 7 years old when
he faced trial. This would have been brought up by the trial
court judge or the defence couruel in this capital case as it
would have been obvious that the appella:rt if he was 7 years
old was not 18 years old. This was raised'for the first time in
the appellant's 5.342 Cr.PC statement., He produced no
document or witness to prove that he wirs only 7 years old
and as such I find this contention to be an after thought and
disbelieve the same. :

(k) Undoubtedly it is for the prosecution to prove its case against
the accused beyond a reasonable douht but I have also
considered the defence case to see if it at all can caste doubt
orr or dent the prosecution case. The deft nce case as set out
by the appellant is simply false implica.ion on account of
enmity. The appellant did not give eviderce on oath or call a
single defence witness in support of ois claim of false
implication on account of enmity. Thr is, in the face of
reliable, Uust worthy and confidence iru,piring eye witress
evidence and other supportive/corroborative evidence
discussed above I disbelieve the defence ;ase which has not
atall dented the prosecution case. 

,l

13. Thus, 'based on the above discussiory I find that the

prosecution has proved its case against the aprcellant beyond a

reasonable doubt for the offence for which he heis been convicted

and sente :ed in the impugned judgment and as rruch his appeal is

dismissed.

(i)

(,t l"'l r.l


