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CI(IMINAL AI'I'EAI, NO,643 OF 2019

Appcllants: 1) Naclir s/o Nasir alias Chingari
2) Muhammacl Moclsa s/o Nabi [Jux

through Klrawaja Naveed Ahmcd, Advocatc.

Rcspondent/State: lhrough Mr. Muhammad lqbal Awan, Adcll

Prosecutor General, Sindh

Date of lrearing: 13.03.2024

I)a tc of anrrouncemcnt: 20.03.2024

IUDGMEN.T

Molrurnntarl l(arinr Klmn Agln, /.- Appellants Nac{ir s/o Nasir alias Chingari

ancl Muhammact Moosa s/o Nabi Bux have preferrecl this criminal appeal

against the impugned judgment dated 03.09.2019 passecl by the learned VIIth

Additional Sessions Judge/MCTC No.02 (Central) Karachi in Sessions Case

No.126/2016 irr respect of F.l.R. No.183/2015 u/s.302/34 registerr'tl at l5

Supermarket, Karachi; whereby the appellants nere convicterl u/s.265-lI(2)

Cr.P.C and sentencecl to suffer hnprisonment for lifc uurlcr Section 302(t)) l'l'C'

with clirection to pay Rs.1,00,000/- each as con'rpensation to the legal hc'irs o[

rlcccasecl unrler scction 514-A Cr.P.C. anrl in tle[ault thtlreo[, they tvcrt'r)rrl('r't'tl

to suffer Sl for 01 years nlore. l-lowever, the bcrrcfit of Section 382-8 Q1'.[r.(. rvrts

also cxtended to the appellants,

2. 'flre brief facts of the prrosecution casc as per fll( are that on 0{.12.2015 at

alrout 7.40pm tlre complainant was conring back fronr his vvork ttrrr,arrls his

hpusg sitr.ratcrl irr llyas Ctttir antl rvltcn ht't't'ilcllolJ of *r,r,','," clistance.rrvd.\' frorrr

6is housc., trc lrcarcl tltr-' voic'cs of.'firing antl pcoplc. startcrl runniug lrcrc anrl

tfterc. On this hc slcxnl ttn lhu conlct'tr[.r strt'ut conccalinli hirrrsclt arrtl s.rrr' th.rI

his olrl lrcighbors 1) Fatchya[r (t0 Ap1'ral sott o[ Abrlul Karinr, 2) Nntlir Sorr ol

Nasir.rrt; Chirrgari,3) Satlib s/tr utlknotvtl .rkrtrtrl n'ith tlrr.ir 3,/{ otlrcr c()nlp(lni()r'r\
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krr.*.rr [.rct* dulr.,rrrnt.rl having plstols irt tltcir hantls !v(rt'q r'tltttittll ltV ltlr)t ,llltl

*.r.ut tlrvrl\, tolvlrtls Az.rtl Bulltltnii. Tltc crlrrtplnirrnnt remainLttl starrdinl', tltcrt'

l(rr. \rull(r lirrtt, Atttl tlft.tt Cnn:fUlly WcIt [trwarrls ltis hrlust'. Mt'ant't'lrilt', tl{tr
.;

rrrrrtrulanr.r's .llso t.(.ilchrrrl thurs,;'l lrun rrlt rt:acltirril at lttrttltt, llt' w.ts ittltlrtrtt'tl tlt.tt

nr.;r111,11. oi rrrrrrplnhutrt nnntuly Multnrttmarl AnhrnI son of Atrtlul Sflttrrr .ttttl

rrl,rtir.t.rt.l1l$h, l);rrriyal rtiil pl,AlrrlUl (iltnftror w(ft'o killctl by tiring,, who wcrt'

sittirrli trulsitlt tlrr. lrotrst at ruallt yrntt'o[ cotlll)ountl.'l'ltus, tlcatl botlit's oI botlr

l)(tt'srrn\ \\'r\lr slriftttl ttr thc htrsltital atrrl tlrt' ctrttPl,rirtattt itlso tlt'Jr;rrlt'rl irr

rit'ksh.rrr' tr)\\'.lnl!r lrrrspitnl with the nntttuluttcu in wlrich Mulrarnrnarl Aslrr.rI was

strilttrl hr ho.spit.rt, wtrc'rc policc officcr also rcachctl ancl comptctetl form;rtitit,s.

llrt'rr, c()nrpl.litlant cattrc to know througlr pltortc tltat clcarl body rrf [),rniy.rl lr,rtl

rcaclrr'tl at Atr[rasi Slrnhcccl l-lospital anrl was rcccivccl aftcr completion of prrtict'

Irrtrct't-'rlings.'l'lrcrc;rftcr, conrplainatrt wctrt at I)S aftcr trurial o[ the tlc,rtt Irorli,...

Ior lorlgirtg FIR. I-lence, FIR of this case was loclged by cornplairrarrt claiming that

tlLtt' ttt [)r']'s()nill cnntitt, above, named accu.setl killcd ,'tt* nc'phew lrluhanlnr.l(l
' t,i I

Ashraf ancl relative Daniyal by firfng with firearms.

3. After cornpletion of usual investigation charge was frarned against the

appellarrts/accusecl persoirs to which they pleaclec{ not guilty ancl claimecl to be

triecl.

4. In orc{er to prove its case, the prosecution examinecl 08 witnesses who

exhibited various c{ocurner\ts ancl other items in support of tlrc prosecution casc

wherc after the prosecution closecl its sicle. I'he statement o[ thc
i

appellants/accused persons were recorded under Section 342 Cr.['J.C. rvherein
(l: ; 

:

they denied the prosecution allegAtions 
. 
and clainred trial. ['ltxvever, tllt'

appellants neither exarninecl themselves on oath nor proclucec{ any lvitness in
r , ',' 1 , l' r I

their r.lefence,

5. Aftcr hearing the learnecl cdunscl for thc parties and asscsstttt'ttt o[

eviclence avaitahte on recorrl, Icarnecl trial Court vicle Jutlllrtrt'trt tlatt'tl 03.09.20t9

convictecl ancl sentcncccl thc appcllants as staterl above, lrc.rrcc this appeal has

been filed by tlrc appellants agalnst.tlreir conviction.s.
'| : | ,i

6, l'[re facts of the case as woll as cvitterrcc proclucccl beiforc the trial Cotrrt

fincl an elaborate nrentiori,:in tlre in'rpugnecl j'uclgnront, thereforc, tlre satne are nol

reproduced here so as to pyoirl c{,uplicatiorr p ncl urtnccessary repetitipn.
I
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8. Learnetl Additional Prosecutor General Sindh who was also representing

tltc complainarrt after going through ttre entire eviclence of the pros€cution

rvittresses as well as other record of the case supported tlre impugned judgment.

In 1:articular, he contenqled that if there was any delay in loc{ging the I;llt this

hacl been fully explained; that the elrs wilnesses evidence was trust worthy,

reliable anc{ confidence inspiring ancl could be safely relied upon; that the

mc'dical evidence supportect $re ocular evidence and that the murder weapons

(pistols) had been recovered from the appellants albeit in another case which

when nratchecl with the empties recoverecl at the crime sgene leacl to a positivu

FSL report ancl as such the prosegytion had proved its case beyoncl a reasonable

cloulrt and the appeal tre dispisled. In support o[ his contentions, he placetl

reliance on the cases of Qasim Shahzad and another v The State (2023 Scivlt{

ll7),I(hadim Hussain v The Sta[e (PIiD 2010 SC 669) ancl Mulrammacl llyas v

TIre State (2011 SCMIT 460)- :

9. I have hearcl the learned counsel for the appellants as n,ell as learnerl n I'C;

and have also perused the material available on, recorcl antl the case larv citecl .rt

thc bar.

10. lSased on my reassessinent of ttrc cviclcrrcc of 'the. I'W's, cspecially thc

mcclical evicience arrcl recbVery'of ernptie.g at the crinrc scc'rle I fintl that tht'

prosecution has provccl'tlbiorrtl a reasorrable rloutri that Mrrhanrnrett Asharal

anc{ Danial (the cleceasefl):*ere both rirurtlerbcl by firearrt on 0.[.12.2015'rat
:,

7.{0pm insicle compoundt'near nraiir gate kaihf atintli illils goth C-1 iirei nc'.ir

Lyari expressway Liaqualt'iltiaa Ka'iachi;' I' " ' :

11. Tlre onty question'ieft befdie me therefore is who murclerecl the cleccaserl

by firearm at the saicl time, clale and tocation? .' ' ': , I ,l

{

\

7. I.earnctl counsel for the npp4llants lras conlencletl tlrat the appt,llanls art.

iuuoceut anc{ have been fnlsety lmpllcatcrl in this case on account of enmitl,

lrctrce the unexplainc'rl rlelny; ol: 22 trorlrs in kxlging tlre I:l[.r whiclr y,ave tlrc

chatrcc for the cornplninant party,lo cook up a falsc case against tlre appellants;

tlrat tlrc cvitlencc'of the cye wltncsscs coutcl not be safely rcliecl upon ancl as suclr

tre rliscarclccl; that the pistols hatl been foistcct on the appellants by the police ancl

that for atly or all of tlte above rcasons thc appellants shoulcl be acquittecl by

extenelirrg thenr the beneflt of the cloubt.
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12. After ln)' reasses.stnent'of the cviclencc ()n recorel' I finc{ that thtl

prqse'cution 6as provetl bcyond a reasonablc cloubt the charge against thc

appcllants for whlch they were convictctl for tlre following reasons;

(u) T6at the l:llt was lodgerl afit'r a rlctay trt 22 hours. Such tlelay can be

[at.rl t6 thu. plo5scuti6rr cosc uttless tha clclay is cxplainctl. In tlris
cflst thr. rlc'coflsctl wcl.e inrttrcr.liatcly takcn ttl hospltals, antl in tltu
cflsc. o[ tll.ceasctl Ashraf tltc complainant went to that hospital, antl

tSeir pttst mortems cnrriecl out before bcing, returnecl to tlrt'ir
r-clatiye's. Aftrlr butinl the conr;:lainant loclgecl tht' [:llt. 't'hus bast'rl on

the particular facts and circutnstances of tlris casc I find that thc

tlelav in lotlging tfie FtR has lreclr atlet'luately explainc'd antl as srtclr

is rr.it fatal to tlic prosecutiotr caso. lrr this rcspt'ct rcliancc is plact'rl

op the case o[ Mtrfuarrrnrad Nadeenr alias Dcemi v. -the State (2011

SCIvlt{ 872).

(b) The appeltalt Natir is namecl irr tl're FIR with the role of runninpi
arvay duly armetl after tl're murders of the deceased whilst the othcr
appellant Moosa according to the complainant fell within tht:
category of unknown persons,'Thus it appears that the complainant
has not gone out of his rn ay to irnplicate both the appellants. Iiven
otherwise no.specific/proven enmity has come on record between
the appellants and the conrplainant or any PW which woulrl
motivate him/them to lodge a false case against the appellants.

(c) The prosecution's case rests on the sole eye witness fo the murcler
rvhose evitlence I shall consicler in detail below;

(i) Eye witness PW 2 Babar Ali. He is an independent witness
According to his evidence the incic{ent took place on

04.'12.2075 when he was: piesent outsicle the cornpoJnc'l of his

house with both the deceased at about 7.30/8pm.l-le rvent

inside his house for a clrink and then ltearcl fii.ing. l'[e canrc

out and saw both the cleceased in bloocl llinq o1 t[1 earth. I-le

saw thd appbllantsrhaving black colored 'pistols vvlto Startt'tl

firing on'him so hertook cover'iii his'houdel :l-le then canie otrt

frorn hi's hotse dhd:saw the deceised lieing taken tir hospital

This eye witrrress knewrthe irppellants before the incident atrtl

saw the appellants fronr a few feet a rvay iust after thcv hatl

firetl on thc deccasecl by pistol whosc borliu.s !\'el'e lf ing otr tltr'

groufld and tlren who fircd at hinr where after he sought c()\'cl'

in his house and as suclr there is no casc of rnistaken iclentitl'.
'l'l'ris eye witness is not a clrance witness ;rs he n,as sitting rvitlr
the dgpeased oqtsicle lris oryrr ltgusc. Il,c gavg his S.'161 Cr.['C
eye witness gtatement thg next day which was not nrateriall.t'

improqe{ upOn during,his evidence. !-leSave his erridence in a
straightforward manngl and Vvas rrot tlenterl tftrring Cl'oss

examihaiio4, t{e had n9 jfl.will o-r enrniiy,Wiih t\e apqgUants

and irad' no'ieason to iinplicale therit'in.u.fal$e case, ,Fl'e'was
not rCiatbcl to thd cleceasec{.PIhe faci tlrat ire *as:,rot'niihreii irr

tno ft5t wliiili; rlvas:loctger.l aftdr 221, hours intlicatius ttuit rro
constltation trioki Place'as:'Otherwtle 

ihe wOtrlcl ihave"been .

,1,i,.-;:r.,.,....1, : it;,.,:.i -,,; ', ,'. l:,,,,:, -: /
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namcd ln the FIIt in orrlcr to strcngtlren tlrc prosecution's case.

I fintl his'cvfulcnee to bc rctiable, lrust wortiry anct confitlcncc
inspirirrg nnd beiievc llre.snnlc antl placc rcliance on it.

(ii)

It is well sctltetl liy rrow that I can convict the accused on tltc
t'virL'ncq, of n sola oyc witttcss prcrviclccl tlrat I firrrt his/her
evirk'rtctt to tre tfust worlhy relintrlc nntl confirlenct' in.spirin1,,

atttl in tltis ctisr; I ltrtvr' [otrntl tlte c'vitlcncc.of thi,s solc !'vc
rvitttcss.to bc tr,usl wot'tlry rctinbtc nncl cttnfjtlcncc insPirirrli
cspc.cinlly i:ri rc'spcci oI tlre correct itlentification of tht'
trppcllonls arrtl tlrc appcllntrts shootirrg tlrc cleccascrl as suclr I
ltc'lic've the snrne and plnce reliance on it. tn this respect

reliauce ib placerl on thc casc of Muhammad Ehsan v' 'l'lrc
Stnte (2006 SCMI{ 1857), Farooq l(han v. Thc State (2008

SCMR 9l?), Nlaz-ud-Din and ,anotlrer v. The Etate and

another (2011 SCMR 725), Mtrh,rmrnad Ismail vs. The State

(2017 SCMR 713) and Qasirrr Shahzad and another v The
State (2023 SCMR 1,'17).

Eye witqurr'Aidul Rnsicl, I{e is the cornplainant in this case

and oni: of the deceabed Ashraf is his nephew. Accorcling to

lris evidence on [ris way horne on 04,]2.201,5 at about 7.45pnt
he heard fire shots which lead to people scattering. I{e took
sheltei 'in the street. I{e saw appellant Nadir and others
running ,away from the crime scene with pistols heading
towarcls a building nanrect Aazacli. I{is brother in,law tolcl hinr
that hls nephew leshrafl had been killed in the firing. FIe

went to tl,rg hospital where his, nephew Ashraf hacl been taken
who was dead.

._-_,1

Achnittedly he is noi an eye witness to the murcler. Insteatl he
carre just after the inciclent and saw ippetlant Nadir anrl other
co-accusecl running away fi'om the &ime slgpe wittr pistols.
I{e lodged itre FIf, wit( relative promptitude basecl tn the
particular fqcts dnd circunrstances of the case #ith any rlelal,
already Ueinf eiplainecl above. I-le c{icl not make anv matcrial
improvements in his.FIR during the course of his c,vir.lence. l-le
was nouti chance witiress as on his way to his'house. IIe rlitl
not preteticlrto be arr e)rc witness to the nrurcler qrf the tleceasrtrl
whicl'r hc could c"asily.havc dorie in orcler to strengthen thc
prosecutlon case against the appellants'as such I finr{ hinl to
bc an hoiiest witness, I-le. also'rtid not nanlL) appellant lvloosl
as one 0f ttre pel'sons hb sarv runiiirrg alvn),. It hppc'ars thatihc
mighf liave hacl soni,c enn'rity' with:the appellhnt Naclii ilrril
was relatGd to the cleceaserl,'['he;fact that l1e savv ihe incirldnt
from 200 yarcl.s away anrl it was 7.451inr'[n Decernbei. i'nclicn'tbs
that it ihulr,have bccn rluite tlark ancl difficult for him to sgc
the accusccl, As such taking these clrcumstances irrto account I

only givL lris evidenco a=littlc' 
:weight 

in .orrorroroiing tl",*
cviclencd of eye wltrrcss PW 2 gobor Ali :irr ternis of
identifiihg, appcllant Naclir from running away fronr thc
crirne st€ne after rnutderiirg the dele:is'ei{.). , ', a :, I
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I-laving believecl the eyelwitnesses evidence I turn to consider the
corroborative/supportive qvidence whilst keeping in view that it
was it was held in the caie:of :Muhanrmad Waris v. The Statc (200f1

SCMR 784) as,under; , i, 
,

:

"Corroltotntlott is,onlv n rule of cnulion nnd is nol n rule of lmr
nnd if l:lrc r,vc,rriiltrt:ss nrcotrrtl is lound lo bt rt'linble nrul lrtrsl
worllry tlrcre is:lnrlly nuy nrcd lo look lor nily corroboruliott"

Tlrus, basccl on nry belieying tlre cvldence af the 2 I'W eye

witnesses (though wlih diffuent wetght) as mentioned above what

other supportlv'e/corroborative material is their against the

nppellant?

I

Gt) 'l'hat it rloes not appeal to logic, commonsense or reason that an

uncle would let the real murderer of his nephew get away scol freer

anrl falsely implicate an innocenl person by way of substitution. In

this respect reliance is placed on tlre case o[ Muhammed Ashraf V
State (2021 SCMR 758).

(e) That the rnedical evidence ancl post mortem report fully support tlrr
cye-witness/ pfosecution qvidence that both the deceaseci died from

(f) That the appellants *Lid absconclers ancl were each arrestecl later at

different times in separale arry,rs casgs. The pistols recovered from the

appellants at the time'of 'their'arrept matched the empties recovered at

the crime scene throug\ indep'endent FSL reports.

(g) That there was no ill will or enmity between the police and the

appellants and as such the police witnesses l-rad no reason to falselv
implicate the appellants in this case, for instance, by foisting thc pistols
ol-l them. Under these circumstances it is settled by now that the

evidence of poliqe wifnesses is as g.ood as any other-witness. In this
rcspect reliance is,placed on the casg of Mustaq Ahmed V The Statc

(2020 SCMR 474).Tl.nts, I believe the eviclence of the IO anr{ other
police witnesses who were not dented dur,ing cross exaurinatiOn.

(h) 'l'hat all the [)W's,are consistent in their evipence antl even,i!' there are

some contradicfipnq in their eviclence I consider these contraclictions as

minor irr nature and rrot nraterial and certainly not of such nraterialitl'
so as to cffect.-the prosgqution cflqe and, the convic.tions of the

appellants. [n tlrip respect,reliancc is placecl or1 tfre cases of Zakir Khan
V Statc (1995 SCMR 17c)3) and l(hadirn Hlrssain v. The State (l'jl,t)
2010 Supreme Coyrt 669). 1'he evldence ,of the PW's providcs a

belicvablc corroboratcrl unbrokcrr chain of evcnts from the eleceascr,l

sitting outside ths house of PW 2 llabar Ati with hirn to the accuserl

shooting the degeased both of wltom rliecl to the recovery,o[ eurpties

on the spot to recovery.of the pistols from the accused when tlrey were

later arrested in anotlrer case to those recoyerecl: pistols matching with
the empties recQYerqd at the spot tluo

(i) Undoubtedly ig ii for the proseculion rb lprove its case agai hst: the

accused beyond' a reBsenable doubt but " I lrave ,also consider:ed t

defence case to see if it at all can caste cloubt
h"
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iudgrnent and as such thirapip€at is'dismissdd,
i' 'i | ' :

IU Ar\UE
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prosccution case.
, ,' l, i : 

;

''
13. 'l'hus, basecl on the-above tliscussiou, I fincl that the prosecution has

proved its case agaipst both the appellants beyoncl a reasonable doubt for the

offerrce for which they have been,convictecl arrc{ sentencetl in the impugnetl


