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A

IUDGMENT

MOHAV,IMAD KARIM ISHAN AGUA, l,- Being aggrievetl antl clissatisfiet{

rvith the jur-lgrnent clated 05.12.2018 passec{ by learrretl Adtlitional Sessiotr:,

Juclge, Sujawal in Sessions Case irlo.42 of 2013 arising out of the Fllt

No.01/2013 for the offence uncler Sections 302,3?4,337-l-l(ii), 337-A(i), 337-

t,(i), 1L4, 504, 34 PPC rcgistcrcd at PS lJannu; rvhrrrelrv thc appellant ri'as

corrvicter,l uncler Section 265-l{(ii) Cr.P.C. for tlre cotunrission of offencc tttrtlcr

scctiolr 302(b) PPC ancl sentencet{ to ir:rprisonnreut for life as'l'azir atttl to 1r.tr'

anrount of I(s.100,000/- as conlpensation required uncler Sectiorr 5l{-A Cr.P.C--

rvhich slrall bc paitl to the Iegal heirs of tlcceast'rl [t,lrrltanrttrat-l Aurver tlrt'

appcllalrt has filcrl this appeal allninst his convictiou. ln .ase r-r[ cleiatrlt oI thc

pnyrncrrI hu shnll suffcr SI for six nronths nrorc.'l'hu ht:uefit o[ S:icction 3ii2-l]

CI'.I',C. was also cxlclrtlctl 1o ltirtt.

2. 'l'hc lrricf facts u[ tlru [)l'()scculiorr clsc os [rg1'Irl[( arr,'that on 29.0t.2il13

conrplairtnrrt Muhatnntatl ltrtalrint lotlgctl l:ll( at police station l3airntt stntinlq

therein tlrat lri.s brothcr Multanrtnatl Arrwcr usecl to leside in village Waletliott

Kanrlarn sittce l0/12 years autl cr.rltivatr:s his lantl.'['[re courplainarrt partl'lra,-t'

rlispute rvith accuscd Allah llachayo anel others over path/ passagc. On

29.01.2013 thc complainant, his brother lvluhammatl Juman alias Dacla anrl Iris

cousin Yar Muhamtnacl came at Bannu'Iown for sorne work. After finishinl,,
,/
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work tlrc1, nlong tvith ltluhanrnratl Attrvt'r lvcrt' lloillli b1' [Oot l0tvartls ltir;

lrousc tlrroul',h llarrrru-Atrrnl roar.l. At alrout 07:30 [).lll. rvltctt tlrt'y ruaclretl al

Ciovcnrnrt rrt l ltrsPil.rl, tlrt'\' tttrtict'tl llrirl fottr rtccttst'tl artttt'tl tvitlr t\'('ilf)(tlltl

\,\t(1re ilr,,ritrrtrtt tlrt rt'. 'l'lrt'), itlcrrtiIictl tltt,ttt rrs Allnlr Il,tt'ltlvo uvillr ltitk'ltt't,

Atlrltrl Itnlrcrrtr ,rli,rs l),rtlir ilt'nlt.tl tvillr r'(tf)t'i1lc1, Mtlltitttttttatl llaqsalt ,tli,ts

Ctrlo tlnll('rl rvitlt lristol ,rrttl lvltrlr,rrtrrrrirtl l(lrnlr rlt'tlt('(l lvitlr ltiritol. l lrrr,t(ctttlrl

All,rlr ll,rrlt,rt'o rvlrilt'alrtr.sittl', itskt'tl lltt'rtrtttlrlitittitttt Pirrlv llrnt lltt'y ltitvt'

t't'str,tint'tl tlttltr Irtrtr ltrls.,rittll lltt'lritssillt,('/'l'()it(l nrrtl Irrtlity lltt'1'tvill ttrrt Irl

s[r.u't.rl.'l'llt'r'trrttlrl.tin,rttl lr.ll't],itsl<crl lltcttt ttt lrt'11t'tttlt'ittttl ttoI to altttst'. llr

llrt' tur.tln\\'hik', ,rcctrscrl Allnh llacltitl,er instillirtctl ctt-accusctl to kill tlrc

roltrPLlitlarrl P,1y1)'. 
()rr tlrt, irrstigaliott oI itt'cttsctl Alllh [];rcllayo, tlrc ittcttslrl

Alrdtrl ll.rhcetnr.tlios l).rtll nrntlc straight fire throrrl;h lris rcPcater ott tlcctasc'rl

It'luhanrruarl An\r,t,r', rvhich lrit Iril'n ()n his cltcst ltrtl ltc fcll tlotvr't ott tlrt'

grountl. 'l'ht rcnrainirrg accusctl also tttarlc straight fires tlPott thc compiainant

Fit[t\'. trut thtlv nt.lnfltle(l to savc thernselt,es b), falting oll l]routrr"l alrtl tlrl

tlccusrld [)ttl".s()lts also catrserl btrtt and blunt siclc hatchet blorvs trl tltt'

conrPl.rirurnt antl I)W Yar lvluhatnn'racl.'l'hey raised cries antl the accuscr-l ran

a\rav n'hile conducting aerial firing. The courplaitrant partl' arrangctl a

vehicle, took the injurecl/t{eceasetl Muharnnracl Atrwer at I']S I}atruu, c,btaiirc.l

letter for trcatnrerlt, Lrut on the rvay injured Muhanttnac{ Atrrt'cl' .stlcctltlbctl tt,

his iniuries antl expirerl. I'hey retunrecl back at l'S lJantrtt u'ltere policc

contpleted formalities and aftcr postmortem the clead borli, rvas hitncleti to tht:

cclnrplainant part),. 'l'he coruplainant after [uneral ccl'ctttoll\r ill)[)eat'etl at l'}Si

antl hcrtcc, tlte irrstant Ill[(.

3. After completirrg the usual irrvestigatiorr, charge against thc apprcllarrt

and his co-accusetl was framec{ to rvltich thel, pleacl not guilt,t' atrd clairuetl

trial.

4. Thc proseculiolr in ol'tlcr to grrclrre its case cxnrninctl ()9 rvitncss('s iltltl

exhibitecl various clocunrcnts and othcr itcurs. 'l'ltc statcntunt oI accttscrl \\'.ls

recorrlcd utrrler Sectiott 342 Cr.l'.C in rvlrich tltc1, nll rlcrriu'rl irll thc ntlcg,atiorts

let,ellerl nlr,airtst tltetrt irntl cluirttcel lo lrc irrnoccrrI lrrtl lnlsclt'inrPlit'att.rl in [lris

case. None of thc accusctl Bilvc ct,itlcncc on oi"rth or callctl an1, [J\V in strl)ltot't

of tlteir defettcc cas(l.

5. Aftcr itcaring tlre parties ntrtl oppr.ciuting thc cvirlcncc ()n rccol'tl tlu:

trial court cotu,ictccl antl senteucecl thc appcllarrt as sct oul, carlier irr this

judgment hon'ever the co-accusecl werc all acrluittecl herrce the appellarrt has

filed this appeal against his convictiorr. ,
7
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6. 'lhc facts of thr,'case a.s rvcll as ct'irlcllce protlucetl lrtlftlre tltu trial court

find an elaborate nrcntion in thc irlpugttcrl iutlgrncnt tlatetl 05.12.2018 passccl

b), tl',e learnt'tl triat Court anrl, tlterefrlrc, tltc sflllrt) lllay trot be rcprttrlttcetl

here so ns ttl nvoirl tlrrplication antl unn(,cc$.ti.lry rr: l)ctitiorr.

7. Lt'ilnrcrl ctruusul for llrt' nppcllnrrt ltas cntttt:tttlt'tl tlrat thc aPPlicattt is

cornplctely innoccnt arrtl hirs [:t't'n fnlscly inrplicirlcrtl irr lhis ci'tsc on accouttt o[

elullity hcnct'tlrt'tlclirl,rrf orrc tlal,itt lntlliirrli Iltt'I;ll{ rvlriclt 1,,avt'thc

cornplaiuanl sitlt Iinrt' to cook u[', n fnlsc c;lsc allairrst lltt' appcllant; tltal tlrr

conrPl.lilurrts cvitltrtrc nrrctls tu bc cxcltttlcr.l fls tlrtr cunt;rlaittattt.lvas ttot

511[rit'ct tp cr6ss r.'xanriuatiorr; llrat the othcl' cyg witttt'sstls nt'c relalctl to tlrr'

coltrpl.rinrrnt anrl thc tleccasctl nrlrose evielcttcc is cornplctcly urrrcliatrlc; that it

\r,rts it rright tinrc incittcrrt arttl no soLlrcc of liglrt lvas rccovcretl; tlrat tlrt'

r(rLrefltcr rvas foistecl on thc appellanU that the co-accrtsecl were acquittcrl on

lhe s;rnre set of eviclence and the appellant is entitletl to the sante trcatrnenI

antl as such for an1, or all of the above reasolls the appellant shoulrl [rt)

acquitterl [r],."*te,trling hirn the benefit of tl're rloubt. In support of Iris

contentions hc placerl re'liarrce ou the cases of I{aleetrr ancl otlters v. The .State

(2077 SCIVIR 709), Mst. Mir Zalai v. Ghazi l(han ancl others (2020 Siclvll{ 319),

Muhamrnad Ilyas and another v. Ameer AIi ancl another (2020 SCMI{ 305),

AIi Gul v. The State (2020 MLD 952), Muhanrnrad Inlran v.'I'lrc State (202()

SCI\,IR 857), Samar Abbas v. The State (2022I'} Cr.[J 385), iVlst. Yasnrecn r,.

Javed and another (2020 SCMI{ 505), lVltrharrrrrrad Asif ancl others v. 'l'he

State and others (2021 MLD 1360), Muhatntnacl Ibrahirtt ancl another r,.'l'hc

State (2019 P Cr.lJ 1378) and Mst. Arbab l(hatoon r,. [nranr l]alclrsh and 3

others (2021 MLD 1,286).

8. On the otlrer hand, Iearned Acldl. P.G. Sirrtlh a.s r.r,ell as learnetl cottt'tst'l

for tlre cornplainarrt supportecl the inrpugnecl juclgment aurl conterttletl that

the prosecution lrad pr<tvcrl its case [re1,ont1 a reasonable doubt basctl otr tht'

eye r,',ilncss evitlcucc wlrich wa$ rcliablc; .tlrc plontl;tl,r, lcltlllcrl l;llt; tlrt:

reco\rery of tht: murclcr weapon frottr thc appc,llarrt orr his irn,rr Pointation aurl

crlrroborative rncrlical cvitlcncc nttrl ils.such the appcnl bc tli:;urisscrl. Irt

support of tlrcir cotrtentions thcy placcrl rclinrrce ol"l ttrc cils(:s of Arbab

Taslecnr v. The Statc (PLD 2010 Supreme Court 642), Muharnnrad Asif ancl

another v. Mehboob Alarn and others (2020 SCMR ti37), Abclul l(traliquc v.

The State (2020 SCMIT 178), Nasir Alrmed v. The Srare (2023 Sctvllt 47[]),

Qasirn shahzad and anolher v. The state ancl others (2023 scMI( 1t7) nrrr{

Itoohul Arnin and another v. The state ancl otlrers (2014 scMI( 34tJ).

T
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9. I have heard the leantecl counsel for the appellant as rvell as learnetl

Addl. P.G. Sindh anr.l thc cornplainant anc{ perusetl the tnaterial available on

reccrrd.

10. lJasetl ou my rcas$c$slrrcrrt of tltc cvitlcttcc of tlrc I'W's, cspccially tlrc

urct'lical c'r,irl('llcc, ruc()\rct')r rr[ [tlootl nlttl ctttlllics itt Iltc t:l'ilttc sr(tt"le whiclr

lcacl to both positirrt, clrt'rrrit'nl nttrl l;Sl, t'cpttrts I firrtl tlrat thc prosccution Itas

provctl lrcytrrrtl il t'('ilti{,)nnlrlc rlotrt:I llrirt Mttltitttttttetl Atlwar (thtr tlcccasctl)

\\,fls nrultlcrctl [r1, fit'cnrnt orr 29.(]1.2013 nt atrottt 7.1](lpm at thc link roatl

lu'ar.lirrg l'r'orn lhuno to A[rrnl pilccil ruittl t1cflr Covcrttrncnt l-lospitirl t{altirtlrin

talu ka llit tltoro'l'hn tta.

It. 'l'[e <inlv tlucstion lcft before nre'therefore is wlto tnurclerecl tlrt:

clccertsctl at the said tinre, clate and location?

lZ. r\ftcr nty t'eassessment of the eviclence olt recorcl, I [incl tlrat tltt'

prosecution has proved bcyontl a reasonable e{oubt the cltarge against thc

aprpellant for r,r,hich he was conrrictec{ for the following reasons;

(o) That the r.*lR ra,,as lodgcr{ within a clay of the incirlcnt ancl baset{ orr

the particular facts aud circunrstauces of thc casc I rlo not firrtl
suclr rlelay to be fatal to thc prosecution case. 'I'his is because after

the witnessing the injury/munler of the cleceasecl the deceaset{

rn'as transported to PS for merlical certificate, after Ieaving the I'!i
the rleceased rlieel etr route to the hcrspital ancl once again tlre

cornplainant relurned to the PS where legal fornralities .lvert
carriecl out ou the deceaserl ancl then the bc-rd), was transporterl Lo

hospital for post tttortern, as corroborated b1' PlAr 9 N,luhntrrrerl
A)ro,,b atrrl PW 3 Ali Mul'rarnmecl along u,ith Roznanrcha cutrics,
after post tnortem the bod1, rvas returnecl lo the relatil,q5 flpr btrrial
rvho after the burial immecliafel), lotigcd the l;ll{ as such anv
clcla,t,in loclging the Illll has been fully cxplainc.rl. In this rcsPcct

reliance is placerl on tltc case of Mtrharrrnrad Naclecnr alias Deerrri
v. The State (2011 SCMIT 872).

(t ) 't'hc appcllant is tratttt:r.l in the prronrptll, loelgetl Ftl( rvith tltt'
spccific role o[ rnurclct'ing thc clcccascrl b1, rcpeatcr/shotguu Iirc.
'l'hus thct'e was no liurc [or llre conrpllinarrt to cook rrp a [alse cilsc

againsl tlrc nppcllnrrt. livcu othcrwisc t1o specific/pro\,.1'r"r r.uurit-r'

Itas cotntl ()n recortl lrctwccn thc nppcllant ancl thc cclrnplairrarrt ru'

any I'W which woulrl r)ro[i1,i1te her/thcrn to loclgc a falsc cil:;c

against tlrc appcllant.

(.) In my view the prosecutiorr's case priltrarily rests otl the. cYt,

wittresscs to the tnurcler w,hose erriclencc t slrall consider in tlctail
below;

(i) Eye witness PW L.Mohamnrecl Ibrahirn. I-Ie is tlre

Page 4 of 1O
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colnplainilllt and [:rol.[cr of tlrc tleccasetl. I"[c is an tlys
rvitrrcss to tlre nrurrlcr of tlrc dcccascrl rvho statctl thirt lrc
saw the appcllant rnakc strailllrt firc on tlte clcceascrl rvitlt n

rc1:r.'ntor which lcnrl to lris rlcatlr, At the tintc of thc ittcitlcnt
Itc rvns alstl ncctlntpattictl [11' I'w's Yar Multarnnrctl attt{

tvltrhnrnrrrutl Junlitn olrt' o[ rvlrnrrt rva$ .llso injtrret{ olt Ihtl

SPol [r,\, ttlltt't' ctt-itccttst'tl.l lis t't'itlt'ttt't' is ilr lilrtl lvitlr hi:'

ltrorttptll, lotllietl lrl lt,

'l'ltr, tttnitt issttc rvillr tltt'uvitlt'ttctl tl['tlri.q witltcss is ttrat it

\\fils rtot subjcct tt. ct'oss cxatttittittiotl by illly tlt:lttttct'

c6ulrscl in this capital cflse,'l'[rc rvitltcss P,avtl ltis evitlcrlt,-t'

irr chiuf otr '1,1.10.2015 rvlturtl aftcr Ilrt: lenrnctl tle[t:nct: c.r5(',

.ls is ttstrirl, soulglrt nrr irr.ljottrnntcltt Io ;rrcp.trt: altr.l tlrt'tl

ci1-ry tlrrt lris crosri cxarnirratiotr otr the ncxt clatc of lrcarirrl',

u,hiih r.etlrcst was allowcll. 'l'he witrtcss then tliecl ()r't

05.05.2016 witltor-rt bcing cl'os$ cxntninctl. I-carnccl n I'C; lras

re'licd otl thc cast: of Arbab 'l'asleett (Supra) 'frtr tltc

proposition that Lhe evit{etrce ilr chief rvhich w'as not sut:jcct

in i.oss exanrination rvas ar{missible arrrl coulcl be rclit:tl
gpoll b), tl'tu trial cottrt. I hirrre consicleretl the altovc casr: itr

ftixta position with the facts and circulnstallccs of this ca:;t:' '

Arbab's Tasleetn's case (Supra) seenls [o stantl fot' [hr':

prOposition that an [lllcross eXarninecl r'vittress' eviclettctl

ca,r-bc relictl uPotl if it n'as for:trcl that tlre r-lefcncc cottttscl

lvas tleliberateiy avoicling to cross exattrine thc n'itncss Irr

this case I have reviewecl the tliarl' sheets frotn tl're cl;rtc o[

the evitlellce in chicf of this rvittrcss rrntil his tleatlr.'l'lrt'
r-liarl' sheets revcal that no acljotrt'tttttettt wa.S sought t.:rt tlrtl

palt o[ the clefence coutrscl to cross exanl this rvitlrcs:;.

Ilitlrer tl're witness was llot presetrt,'his cottrrsel was ttttl
present or the conrplair-rarrt filet{ f<ll art atliourutnetrt .()tt
18.11.15 BW's for the cornplaint rverc evcll issuetl. '[[c l)( )

lvas On Ieave or the appellant u';ts not prt-rtltrcetl frorn iail.
Iu explicably orr 30.06.16 the I)O recorcletl tl"re evitleuct irr

chief of PW 2 Jutnan lvithout proceetlirrg n,ith the cr(lss

examination of the conrplainant. 'l'a[<ing itrto cotrsir-leratiorr

the clairy sheets I finc{ that it catruot be said that tlrt: .

appellant was deliberatcly avoitling to pr:oceecl ivith tltt'
cross cxarnination o[ this wituess rathcr tlrt: far"rlt lat' u'itlr
this witrress for not regularly presenting ltitnself for cI'()'i:;

cxanrination. Evetr othent,iscl tltr: casc of Arl"rab '['aslccrrt

(Supra) was clccirler.l befole Article 't0 (r\) rvas iuset'tt:tl irr'
thc Constitution follorvirrlS thc l$ttr Atnctreltnetrt u'ltit'[r
gunrantees tlre right tcl a fair trial. 'l'htrs I find the cust: ol'

Arbab Taslecrrr elistirrguishable ()n the pnrticulat' factg ;rnrl

cit'curnstances o[ Lltis casc arrr{ placu tlo reliance oll Iltt'
cviclencc of this rvitncss the rcliabilitt, o[ n,hich \r'ls not
tcstcrl through ct'oss cxatttittatiott b1, tlcfctrrc courtscl. lt i:;

illso notetl that in tlris casc lltis t,r,itrtcss is rrot the s(rlt't'\'r-'
J

n,itncss.

(ii) Eyc rvitness I'W 2 Muhanrnred Junran. I'le is thc brotl',,,l' ol
both tltc contplaiuant auel tlru rlecca:;crl. Accorcling to lri:;
evirlencc, on 29.01,2013 he, the conrl:lairrant arrtl \';rr'
Muhanrtnecl went to llannu tovvrl u,here the1, nret tht:
r,lcccasccl. 'l'hey then rtrere all rctumirrg honre b), [oot. 1\t
about 7.30pm llear I(ahuth Govenurrent l-[r:spital thc'1, sn11,

t,
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ol1 lorch liglrt t5e aprpellapt antl the co-acctlsctl uvlto tllt'1'

kueu, from-bcforc.'['ire appcllarrt ltatl a sltot 1;utr antl llte co-

accttscd lratl ot[cr typc.s oI w('ilpOlls. 'l'ltc' cr:-accttst:tl

i1bq51'( tlrutn nnrl stoPprctl tltcltt ftrrttt pa.s.sillll ils tlrcrtt tvitr;

nppnrclltly a rlispuk, oi,cr thc patht'va1' tllcy lvcl'o ort rvlticlr

k'atl to nrt cxt lrarrllt oI wru'rl.s bcttvc(:ll Ilrcltr. Olre o[ tltc c'tl-

nccttsctl in.stillntetl tltu trthct' co'ilccl'lsctl atttl tllc appcllant
to kill lhcrtt. l lt, sow tlrc appctlnrrt lttal<tl straililrt firc with
his rcpcatcr nt tlrc tlccuasctl lvlrich lrit lrirrt otr ltis cltc.sI arttl

tlrc tlccr.rasccl fclI tlorvrr. 'l'htry look c()vcl' atrtl wt:rc ltoI lriI
tr1'grr11 [irc. l-lc salv tlrc co-nccuscrl cflttse lratclrct antl trtrtl

tritrius trr thc hcarl of thr: ctrltrptaittanl. arrtl l'W Yar"

N,luhnnrnrerl. 'l'he ilccusccl all cscapecl wlrilc makirrli arclial

Iiring. I"lc callcrl l)w 3 lvluharnrrrcrl Ali arrt{ thc tlecea:;t'rl

rvn. il",iftctl trt IrS for ntctlicnl lcl.tcl's as corrolrot'ittctl trl' I'\'V

3lr,luhnurutccl Ali.

Tlris eyc rvit6css Icrrcrv tlrc appcllant L:cl'ore tlre itrcitlcttt,

ancl salv the appellarrt fronr a fcrv fect a lvay llltrrclcrirrll

the cleceasecl 
' iry repeater atrcl t5e othcr c,-accusetl

injrrring tlre con'rplairrarrt ancl Yar [Vltthanrrtted by hatchct

ancl brrt blows. il. rn*" the appellant artd co-accttsecl [')'

torch Iight. Acllnitteclly ihe torch was trot rccovcl'ctl Llrrl I

rlo pot fil.l this to be fatal to the pl'osectrtiott case irr llri:;

clay ancl age becatlse aS a tnattcr of cOntttlotl Sense ltllrl

grot,ncl r."nlti"t itr rttral ilreils whet'e pe0plc are travellirri:

Io their villages at night rvherc there is ofle:tr no lig,ht tlre.1'

nattrrally carry a source of light lvith thetn. Earlier i[ rvas

trs,ally Ly torch but today it is nlore coll'utlolrly by 
'robile

phone. It just does not appeal tr: logic, t'easutl or corllllloll
,"r,ru that people rvorrlc[ roam artrttnd irr t[re dark rvitltotrt '

a sorrrce of light. The fact that the lO failed to ialce lhc

torch into ctrsl,ody is hardly tlte fatrlt of tlte lvitness lvlttr
being illiteratc do not evr:ll lcnorv that the.v ought to harrtl

over the torch to the police. In tlecicling cases alttl

appreciating the evidence lve tnust consider the'
environntent where tlte incidetrt r:ccttrs ancl the grttrrrrtl
realties provided that a lttiscarria;5e of itrstice is ttot

casscd. As such there is no case of nristakcrr icle rrtity anrl

no need to hold an identification paracle. "I'he acctrserl i:;

also natued rvith specific a role in the pl'ornptly lotlgr:tl
FIR of ntalcing clirect fire otr tlrc <leceasecl tvho fell clort'rr

after being hit by strch firc. In thi:; r'cspcct reliatrcc i:;

placcrl on thc cases oI Arnantrllah r,, Stalc (2023 Scivtli 5?7\,

Qasinr Slrazacl V Stntc (2023 SCt\4lt t17).

Adlrittetlly tfuc e1,e u,itttess rvi'ts rclltcel Ir.r t[c clcccil:rt'tl

wlro rvas 6is [rr6tlrer.ftou,eycr-it is ryc.ll scttlerl bt'norr. Ihirl
evirlencc o[ rclntcel vvitncsses cAnnot be rliscnrrlctl tttrlcss
tltcle is sotnc ill lvill or ctrtnit)' bctrt'cctl tltc cJrQ 1vi[11L]sslr:;

arrt"l the accusecl r,vlrich ltas trtlt bt'ctt pt'o\fctt irr this citsc Lrv

at11, 1'g;1^ble errirlcnce. I11 tltis rcspect reliaucc is plitcccl on
the cases of tjaz Alrmed V The Statc (2009 SCIvIR 99) Nasir'
Iqbal alias Nasra ancl another t,. 'fhe State (2U1(r 5CN4l(

2'152), Ashfaq Alrrrred v. The St"rtc ('2007 Scivltt 6.[1) arrtl

Abdul Wahid (Supra),
Lt

This eye witness is not a chance wituess as l'le rvas resiclin
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in the villagc with the conrplainant ancl was l'claterl to tltt'
tleceased wlto livcrl closc by so thcy ltad every rcasctn trr

Lravcl back tt:gcthcr oncc llrcy rnet up in tttwn rvlticlt rvas

closc b),. I'lris witrtcss I,rav(' his Si,1(rl Cr.[)C'stalcttrrlttl
prornptly wlriclt was trttt mntcrially irlrprovctl tllt at trial'
I-lc is nanrctl in tlrc lill{ as fl,I cyc willtess, I-lis cvitlertcc i:;

cttt'ro[:ot'ntctl tt), 1r* Yar Mttltatttttttrrl whtlsc cvitlcnctr vvtr

u,ill tunl to ncx[, l lt'11irvc ltis cvitlcltct' ilt a strail;lrt forrvill'tl

tllflllnur rvhich lvflti lroI tlctttctl tlc.spitc a lcnlithy cr()$s

L'xalnillotiott atttl I firrtl lris cvitlcllcc to [:c rcliablc, lt'lrst

u,orllt), atttl ctltt[itlcncc irlsPirinll itttcl [:clicvc lhc sarll('

cspccialll, irt tcrltts o[ tftc cttrt'ect iclerrtifictrtign pI tllt:

nppcllant.

It is u,cll scttlerl Lry now tlr;rt Ican c()tlvict tlrc accttsctl ott

thc cvillcucc of a icrlc cyc lvittrcss pr()vitlccl tlrat I fintl lri:;

cvitlcncc ttr bc trust wr:rthy l'cliable alrcl confitlcttcc

inspriring. Irr this rcspcCt [eliatrcc is placccl orr thc c't:;r'ol

Mtil,a,rrnracl E6sa* v.'Ilrc State (2006 SCfvll/. 1tt57). As al:'tr

fourrcl itr tlte cases of Faro<rq l(han v. J'lre State (200tt S(itVII{

g17), Niaz-ucl-Din and anothel' v. '['he State and altotlter

(20i1 SCMR 725) ancl Mtrhamtmacl lsnrail vs. Tlte Slatc:

izotz scMlt 713). '[hat what is of significance is the qualitl'

of ttr. eviclence ancl not its quar-rtity and in tlris case I filt"l

the cviclence of this eye lvitncsses to bc of good c'palitl' arrtl

believe the sarne'

I{owever there is yet another eye witness.

(iii) Eye witrress I'W 4 Yar IVltrhartrmetl.l-lis evitlertcr,:

corroborates the eviclence of PW 2 Mrrhalnnrecl Jtttnart itr

all lrraterial respects. I-Ie rn as also injurecl by o hatchet arrtl

btrtt blows as supported by the trtt:clical ct,iderlcc ol. tlrc
full",O I'14/ 5 Abc{ul l(ahecnr whtl exatrritrct{ lrinr r)rr

31.01 .201,3 and proverr by a rnetlical certificate. Aclrnittctllr'
tlre irrjurl, was foutrcl to be abotrt 48 lrotrrs olcl r.r,hich tits irr
with his rner"lical examinhtion on 111.01.13 r'r'hiclt rvas a[xtrtt

2 clays after the incident howevcr the fact tlrat he tt]ceilt'tl
tlrc injuries on 29.01.2013 is cottfirntetl [:1, 1rolice rt:ztrattrclta

entries as he appearetl beforc thc PS itnnter-liatclv after tlrl
incident. It is settlecl by notry that thc e vitlence o[ au itrjtrr crl

eyc witrrcss is of greater evitlerrtinr'1, r,alue tltan an ortlitrat't'
eye witltess, In this regarrl reliartce is placetl otr the casu ol"

Aquil V Stnte (2023 SCI.-vlR tl31).1Ie llave his S.l6l Cr.['C
statcrncnt with promptitucle rvhiclr \\'ils uot r-naterialh'
inrprovecl otr in ltis ct,irlctrcc. I-le is tratner"l irt the flR a.c an
cyc lvilncss. I'lc gave his cvirlcttcc irt a strailllrt [ot'tvartl
nrilnncr rvhich \vilsi rrot tlcrttcrl rlcspite .I lcngtlr-1' cr()s:i

cxatrtittation, 'l'ltc $alllt: ccrtrsir"lcratit'rlts npp:11' ttl Iis t't'it'lcttct'
as [o the cviclettce o[ PW 2 lvlultattrnrerl .JLulran anel as .such I

bclicvc the cvitlcnce o[ this cyc r,t,itrrc.sri uspcciallv in tcrrrr:;
of the iclentificatiou o[ thc appellant and r:eplv up()n the
san1e.

I-favirrg believecl the eyq-lvitnesses evitlence I ttrrrr to consirlcr'
the corroborative/supportive.evidence vvhilst keeping irr vicrv

9
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that it lvas it was held in the case of Muhanrnrad Waris v. 'I'he

State (2008 SCMR 784)as under;

" Corrobornliott is onlU n nilt o{ rmttiotr trnrl is not n ntb o.[ lnu,

mul i.f llu' erye rrilrrrs.$ nccoru, rt is .lirrtttr{ lo lv rtlidtla nul lrusl

u,rtrllry llrcrr is lmrdltl nnrl nrci lo look.fut'ilntl tlrntlwruliotr"

Thtrs, bnserl otr nly bclicvirrg the cviclcrrcc of lhc cyc rvitnesricri

as rtrcntionerl a[ror,c tvltat olhcr strlr;rorli1,1'/crtn'o[ror.rtivc

rtrrrtcrinl is thcir agninst tltc npprr-'llalrtT

'l'hirt it d<'rcs not appcal to logic, conlnr()nsotrsc ()t' rcasolt tltat ;t

brtrtftcr rvoultl lut thc rcal tnttt'dl'rer of his brotller 1;ct arvay scol

frcc atrtl falsell, inrplicate flll itrlrocent pcrsoll Lry way oI

substitution. In this rcsl:ccb t'elinncr: is placetl oll the L-ils(! rlf

N'lrtltattuned Ashraf V State (202,,1SCMI( 758).

/*

Gl)

(e)

(g)

'Ihat thc nteclical evitlellce and post tnortetn report tully st'tlrporl

the e,t,e-ttritttecs/ prosecution erriclellce that tlre tlcceasecl tlirltl

fronr receivitrg a firearnr injury oI1 thc part of his botll' a:j

rnerrtionecl by-t[e eyewitllesses anct thc injurccl eye rvitness Yar

Ivltrhantnre.l ivas injurect by hatchet/butt blows atrcl trot fit'earnt'

I;trrtherrnore pellets lrrere recoverecl from tlre bocll'of the cleceasccl

rvhich iurlicatc's that he lvas kille.{ lry a rclPeilter/strotgulr n'lriclt

the e,ve u,itttess's state lvas firctl at the e-leceasetl by the appt'llatrl

rt,ho 1tro, the only one of the accusecl rvhtl lvas call'rf irrg sttclt a

\,veapolt. 'l'he otlrers hacl a pistoli ltatcl'rct ctc'

(0 That after his arrest only a clay after tlre incitlcnt the accttst:tl

colfessec{ to the police and leac{ the police to tlre tnutrtler \\'cal)()r1

(repeater/shotgun) on his olA,n poirrtation r,r'ltich r'r'as hitltlett itt tt

place which only he coulcl [rave knowtr about.

'that the ernpty cartridge recovet'ed at thc crinle scelle \\'hL'tt

nratchecl lvith the recoverecl repeater/shot gun leard to.a pc-rsitii't:

FSL report. An1, dela1, in senclitrg the etnPtl' arrcl re1:eatct"/sht,t

gun to I;SL would not uuc{erurine the proscctrtion case. Itt thi:;

regard reliance is placeci on the case of IVlrrhanrnracl Ashraf vcrstts

The State [2011 SCMR 10461

(h) '['hat therc was tto ill r,r'ill or etrtrlit], betn'eetr the pcllicc atrr"l tht-
appc,llanl. and as such they had no rcason tr: falsel.t, inrplicatti tlrt:
appcllant in this cflse, for irtstance, b1, foisting the sl'urt

1,,utt/ repeater crn ltim, Uncler tltese circuntstances it is settletl [r,r'

now tltat tlre cvidcnce o[ police lvitnesscs is as 6,otrrl as ar1), otlrcr
lvitncss. Irr this respect reliance. is placecl on tlre case o[ lVltrstacl
Ahrrrccl V'l'he State (2020 SCMR 474).1'lrus, l believe thc evitlerrrc
of tlre IO ancl other police wittrcsscs rryho \vore not cientecl tltrrirrl,,
a lengthy cl'oss exanritration whose eviclence of arresI arul
rccovery is supportec{ by the mashir's evirleuce.

(i) J'hat the bloorl stainec'l eartlt recovered at the vvarclat anc'l clotlri::;
recoverec{ frour the deceasec-l r,rtere sent fior chenrical cxaminatiorr

I
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ivhich report fountl thc blood'recovcrctl at the sct'ttc anrl orr tlrc

clothes to bc hunran bloor{,

0) 'l'ltc ntotive for tlrc nrurrlcr lrns c(]nle orl r(:corrl, Nanrcl]', that tltc
rlcceasccl lrarl lrclr wantctl nut trt usc' lltc path rvhiclr ttc soullht trr

tt.sc itrttl rvlrt,tl 111r u11lc1'1'rl iltlrt nn iir[Iunlo,lt \\,itlr tlrr'aprpt'll.ttlt.llltl
tltt' co-ircctrsctl o\r(tr tlri.s is..ittt' [ollorviltl; ittrttsivr lartlltralit' tltt'

ilfr[1'llnrtt slrot tllt' tlt't't'itst'tl.

(1.) 'l'hnt irll tlrc l'W's flt'(, c()nsistcttt ilt lltcir t'virluttt'c atttl t'vctt iI tltr:l't'
ill'(r s()nlrr c0tttrittliclions irr thcir cvitlt'rtcrt Icortsitlt'r lllt'r;t'

corrlrirtlictions trs rrtittrlt' ilt nalurc attrl ttttt tttatcrill atltl tcrtlilrlV
rrol of such nrntcrialitl'so as tcl effcct lltc prosecutiotr case antl tltt'

convicliorr of thc nppcllant, lrr this resl:cct rcliancqr is placetl ttrt tltt'

c.lscs of Zal<ir I(harr V Stnte (1995 SCMl< 1793') I(haclirrt l-[ttssirin

r,,'l'lrc Stntc (lrLD 2010 Suprcttte Cottrt (r(r9) antl Masl(cerr Ull;rlr

arrd anothcr versus'l'hc State ancl anothcr f 2023 SClvll{ 1S(rfll.'t lrt'

cvit{cnce of thc pW's pr.ovides a trclievat:lc currolrtlratr.:tl utttrrokt'tt

clraiu o[ events front the c)re wittress conting ltttme rvittr tlrt'

clcccasctl to the appcllaut ancl co-accused abusirrg thcnr to tlrtr

apprellnnt nral<ing straight firc on the ticceasccl r.vlrich leatl to lri:;

rleatS to the appellant after his arresl lear.ling tlrc policc [o Iltt:

rrrurt{er u,eapon (repcater/shotgun) at a hiclclcn place on his olvtl

poirrtation to the ernpties reco\tel'ed at the crime scene rnatching

the recoverecl repeater /shot gun through a positive FSL report.

(l) 't'hat thc fact that the co-accusecl were actluitted of the Chargc. is o[

rro assistaltce to the appellant this is because there case is rttt a

differ.ent footing. The case against the appellarrt is that he nratle

straigftt fire on the cleceaserl with his repeater/shot p,,utt rvltich

caused the death o[ the c{eceasecl. 'l'[re case against the other c()-

accusecl is only that they causec{ hatchet/ butt injuries to. otlrur

I,W's ancl dir{ not cause atrlr injury to the r"lecea.seel. J'he court

bclicvcd tl-re eviclence against the actluittecl co-acctrsed btrt took a

Ienient vierv on account of the relativcl!' rninor injtrries on the evc

p,itness ancl that there case fell r,r,ithin a case of in effective firin1,,

as cliscusser{ in the impugned juclgnrerrt rvhilst thc case of the

appellarrt basecl on the evidence !vfls one of clear cttt nttrrrlr:r o(

thc cleceased by hinr and hirtr alotre.

(tn) Undoubtedly it is for the prosccutiou to prove its case agaiust tlrt'
accttsetl bcyontl fl rL'tasorlablc clorr[:r but I have also consirlerctl tlrt'
clcfcttce casc to scc if it at all cal-l caste doubt on ol tlcnt the
prrtscctttirltr casc, 

.l'hc 
rlefcnce cilsc as scI out [r), the ap.pcllant i.i

tlrat hc rvas falscly ltr'trrticntctl ip tfiis cilsc rluc cpprit1,. 1'lcr6,cycr
tltc accusccl dicl ncll. give cvicleucc r.rrtr,lcr outh arrr,l clicl uot c;rll arr,\,

DW to strpport tlris r-lcfuncc cnse. Ih,cn in his 5.342 Cr.l'C.
statettretrt hc offcrs sinrplc dcnials. 'l'hus, irr thc facc t-r[ relia[rlc,
[rust worthy ancl confidetrce inspiring cye r,r,itrrcss evitlence anrl
other supportive/corroborative crriclcnce cliscussetl aborrc I

disbelieve the defence case which has not at alt t{enterl thc
prosecution case.

I
Paee I nl^IO



9L

t

)-
13. l'hus, lrasect on the above discussion, I find that the prosecution ltas

provell its casc agaitlst the appetlant beyonr{ a reasonable cloubt for tlre

offences for which he has been convictecl and sentcncecl in tlte impugnetl

iur"lg;nrerrt aucl as such his appeal is clisnrissecl.

JU o ,,, I ol I /-.1
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