





SPL. CRIMINAL A.T.A. NO.398 OF 2019.

- Appellant: Atta Milhammad S/o. Muham‘ma.

Bux. tlu‘ough Mr. Nehal
‘Lashari, Advocate. '
Resp'ondent: _ - The State through M. Saleeni

Akhtar . Buriro, Additimlal

Prosecu#or General.

SPL. CRIMINAL A.T.A. NO.304 OF 2019.

Appellant: Abdul éhafoor 5/0. Haji Suleman

throngh Mr. Nehal Khan Lashari,
Advocate.
Respondent: The. State throngh Mr. Salee:ﬁ

Akhtar . Buriro, Addnional
Prosecutor General.

Dates of hearing: 14032092 and 15.03.2022. |
Date of Announcement: 25.03.2022. E |
JUDGMENT

) - J:- The appellants As'"bddil
Rehman Sha.lkh S/o. Qutubuddm Rafig Ahmed Channa S/o. Ghulam
Nabi, Ghulam Murtaza Shaikh S/¢. Ghulam M.ustafa Shaikh, Salik Ayak
S/o. Amjad Ali, Nadir Hnssain. S/o. Dur Mlihammad Raja Muhanunad
Sajjad S/0. Muhammad Asghar, Muha.mmad T aghyal Mehar S/0. Nasee
‘Muhammad Mehar, Farosh Muhammad S/o. IShu'een, Yasir Ali S/ o Dit
‘Muhammad, Naveed Ahmed Khan S/o. Muhammad Ahmed Khan,
Saeed Ahmed S/o. Abdul Aziz, Faheem Amvar Memon S/o. Anwatr
‘Qadir Memon, Atta Muhammad S/o. Mu]J'Lammad Bux and  Abdul

L

,..|

Ghafoor ' S/o. Haji Suleman have preferreﬁ these appeals against thg
jndgment dated. 12102019 passed by Leamed Anti-Terrorism Couit
‘No.XIX, Karachi in Special Case No.121/ 2017 arising ont of Crn:nb
No.149/2017 U/s. 223, 224, 225-A, 114, 216 34 PPC read with section 7 df
'ATA, 1997, registered at Police Station New Town, Karachi whereby thfe

appellants were convicted and sentenced as under -
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@ Master and another v. The State (SBLR 2016 Sindh 1347), Azeem xzhad'

and another v. Mujahid Khan and others (20‘16 SCMR 274), Muhammad '

Mansha v. The State (2018 SCMR 772), Abdul Khaliq v. The State (2006
SCMR 1886), Irfan and another v. Muhammaél Yousaf and another (3013
SCMR 1190), Bashir Ahmed and another V. The State (PLD 2020 SindH

'202), Hashim Qasim and another v. The State (2017 SCMR 986) The |

State v. Muhammad Shafique “alias Pappc and another (FLD 2004
Supreme Court 39), Muhammad Nawaz and others v. The State: ‘and
others (2016 SCMR 267), Qaddan and others v. The State (2017 SCMR
148), Abdul Razzaq Butt v. Kalsoom Bibi (1999 MLD 30), (a full bench
Judgment by the Supreme Court dated 11.10.2019 in Civil Appeal
No.1772 of 2008 and others), Mehram Ali and others v. Federation of
Pakistan and others (PLD 1998 Supreme Court 1445) HC Muhanimad
«han and 3 others v, The State (PLD 2017 Sindh 723), Allahi Bux and 7
others v. The State (2007 MLD 39), Mazhar ‘Hussain and others v. The
State (1986 P Cr.LJ 2842), Ahsan Ali v. Empetor (ALR. 1919 Lahore 229)

a Judgment of
19t July, 1910 and Muhammad Shah v. The State (2010 SCMR 1009).

17.  On the other hand Additional Prosecutor General appearing oin
behalf of the State has fully supported the unpugned judgmenf I-ie
_contended that from the evidence on record the only possible mferen¢e
based on the circumstantial evidence was ihat all the appellants’ we#e

neghgent in their official duties which lead to. the escape of the tv&o

dangerous UTP’s and as such all the appeals ¢ éhould be dismissed as belr{g
without merit. In support of his contentions he has placed reliance on the

cases of Ali Ahmad v The State (PLD 2020 5C 201), MD Nazir Hossm{n
Sarkar v The State (1969 SCMR 386), Wazir Muhammad v The: Stake

' (2005 SCMR 277) and Abdur Rehman alias Boota v The State: (2011
SCMR34) g

18. We have heard the arguments of the ldarned counsel for the partt%s
gone through the entire evidence which has been read out by the letamw

counsel for the appellants, and the 1mpugned }udgment with thenr a‘dle
assistance and have considered the relevant law including the case law

cited at the bar}

Muhomsmad Arif

Al.ia.habad High Court (Durga Prasad v. Emperor datetl
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_de'phrmwntdl'imtmt:tia_ns.fequf him to tecord, am! L

all - important ~ events - connected with the
ok shallbe .

istration of the prison. Thg
before the St erintendent [

” |

- uc{:f;in

- “(41) No space shall be. left blank either below or.on. -
worts, Each report -
shall be setially. numbered and numbering shall be -
reniewed on the first -of each months. Important
reports shall be undertined and the Superintendent ﬁ

‘tap; of the pages or between the

 ghall initial them and pass nkcessary arders. The

Superintendent shall also. _afj"i.‘% his initials at the
bottam af each page af the report book”. o

[ hae gone through Prison Rule jail Marsaal Rule 1010

reproduced.as under:-

Deputy Superintendent of jail shall record in his report

| (a) "the time of unlacking af'i.t;ke-jpﬁso'u, and the
‘number of prisoners unlocked”.

(b) “the time the lock-up wa$ completed and the .

" number of prisoners locked up”

: It this case escapee accused personsihad escaped away priot
fo ane day of lodging of FIR, Superintendent and Deputy
 Superintendent of jail were ynaware abotit. the escaping of accused

© persons, it means they were ignorance of low regarding mumbers of .
. ter : ting which is great
' negligency on the part. of Superintendent and Deputy

: prisoners Tlocked and unlocked and so also co

" Superintendent of jail. -

"+ T have gone throvigh Prison Laws/|Jail Manual Rule 1013 .
- reproduced as under= S o

' . “Deputy Superintendent of jail shall be present at

~ and supervise the locking up of the prisoners. He shall =
satisfy himself, both morning. and evening, that all -

| the prisoners are present and in Jjafe- custody”.

I this case the jail officinls were unaware about number of -
 prisoners counted on 13.06.2017, when dscapee accused persons
 had escaped away and counting and muthber of prisoners found
coniplete. Deputy Superintendent -and, Superintendent were.
" unaware about escaping of accused persoﬁs about one day before .
. lodging of FIR this is great negligency on the part of above both |

0,

wced as under:-

“ypon the admission af every‘ pr‘fs_bnef' the Deputy .

 Superintendent shall

(a)---examined. the -w_armut ‘ar order under which -
stich prisoner is committed to the prison and satisfy
Kimself that it is in all respects complete, in order :

and valid”,

I this case the name of ane'accu;sed was inserted in the
register alonigwith other accused persons and he was not_requirei

Muhamemad Arif

. have gone through Prison Laws/ Jail Manual Rosle 1017
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" to be produced i the concerned court of lato and his warrant was
: _nofvenﬁedandchecked-byahy'oﬂicialof ¢ jail authorities. o
I hirve gonte through Prison Laws/ Jail Manual Rule 1027 =

duced as under:- P o

- «Tlie Deputy Superintendent sk 1l be responsible for ]

the safe custody of the records to be maintained under
section 12, of the Prisoners Act for the commitment of |
warrants and all ‘other doazmt}nits confined to his |
care” ' ' f
In this case escapee accused were produced without f
warrants and the same wete not verified. by the Deputy :
. Superintendent so also Superintendent..

"] have gome through the duties of Assistant
Superintendent of jail mentioned in the. Prison Laws/ Jail
Manual Rule 1045 reproduced as under- '

wThe Assistant Superintendent| shall perform such -
Juties as the Superintendent may prescribe in writing
in his order book”. -’ f

It is further mentioned in Sub Rule (b) search of prisoners
and buildings under their charge and sub Rule Says 13, night .
round on. turn and search of relivin and relieved night

guard once a week. . :
T have gone through Prison Laws/ Jail Manual Rule 1047
wced as under:- :
(0) check the barrack register and satisfy themselves

that every prisoner is present ot aecounted fot; and o

Assistant Superintendent of jail have failed to proper '
counting of all the prisoners ot the day of inicident viz. 13.06.2017, = |
and they signed ond submitted OK report that all the prisoners are © |
completed and counting i completed, however, two dangerotis .
accused persons were missing on y 13.06.2017. It means |
Assistant Superintendents of Jail failed to perform their duties @ |
as per law and there is great megligency L

but they both were ynaware about proper counting of prisoners. It |
means counting was not made by them: fy”. L

2. With regard to the evidence of PW Choudhry Zafer Iqbal cited in
- the above extr&é__rtg he was in prison at the {:,une of the jail break for qn
offence for which he was later acquitted. He had been the [0 ina miarder
case related to the 2 UTP's who escaped. IH_e had as IO handed| ov%.r
custody of the 2 UTP's to the jail autharities|on 15.01.2014 at whicH tire
he ‘informed the jail authorities that the 2 UTP's who escaped!w%e
dangerous hardened and desperate c,mrunals According to his evi:;ien;e

_ , -
such annotation was marked in red ink over the jail remand letter. Whilst
in custody at Central Prison Karachi he 'gavé. evidence that the 2 esbape!:d

UTP's were confined in barrack 25 and Z:G_but he always saw ithem
. : I

Mutmmad Arif































Insummary

1. All the appellants are. acquitted of the oﬂfence under the ATA.

2. The appeals of the following appellarits are dismissed except m
respect of -their conviction under the ATA for which they srl:and
acquitted and shall be taken into custody and returned to Centra[l

Prison Karachi in order to serve out the remainder of *then'

sentences if any of their sentences’ remam to be undergone. The

sentences shall run concurrently, they shall have the benefit Olf

6.382 (B) Cr.PC and all remissions available under the law now that

they have been acquitted of any offence under the ATA.

(a) Ghulam Murtaza Shaikh,

(b) Faheem Anwar Memon,

(c) Abdul Rehman Shaikh,

(d) Naveed Ahmed,

(e) Salik Ayaz

(f) Farosh | :
(g) Saeed '_ o
(h) Abdul Ghafoor. ; o

3, The appeals of the following appellants%; are allowed;

(a) Rafique Channa
(b) Yasir Ali
() Nadir,
- (d) Sajjad,
(e) Tagial
(£3) Atta Muhammed

44.. The appééls stand disposed of in the aB;ove_ terms.

Muhammad Avif




