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MOHAMIT,IAD KARtrVI ,IGIAN AGHA- T ThE APPEIANb Abd4

Rehflun shaikh s/o. Qutubuddin, Reliq Atrned channa s/o Ghulam

Nabi, Ghulam Murtaza Shaikh S/o Ghutam Mustala Shaikb Salik Ayai

S/o. Amiad Ali, Nadir Hussain S/o tlut Mdhamma4 naja Muharima{

Sa)ad S/o Mutrammad Asghar. Muharrrnad Taghyal Mehar S/o Naseer

Muha.rlqrad Mehat, Farosh Mulammad S/o Shircm' Yasir AIi S/o DiI

Muhatrrra4 Naveed AlEIed Khan S/o afrned fhad'

Saeed Ahmed S/o. Abdul Aziz, Faheem Aflwar Memon 5/o AnwT

Qadir MemotL Atta Muhammad S/o' Muharnmad Bux and Abdll

chaloor 5/o. Haii Suleman have prefereu these appeals agari+ Ott

judgmmt dated 1210.2019 passed by Leairted Anti'TefforiEm Coutrt

NoXD(, KaEchi in SPecial Case No721/2017 arising out of CrimE

No.7L9/2Vt7 U1s.2 ,2 ,2i25.A' 774, A6' g{q,f]C rcad' wirh 
"""Uo4 

7 df

lflA,7gg7, registetedat Police Station New fown' Karachi whereby thi

appellantB wETe convicted and s€ntenced as underr
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1) Accused percons were convicted u/s 265-H (ij) Cr'Pc for

" ;';;";;;;il. e t/s 22i PPc to slutler s l' for two (02) veari

ll'i n"" .ii"jo,iiZ: each and in case of default of pal'nent otr

fir,e, tttey shall suffer S I for one rnonth more'

a :ffi*,f #H"fii",',:!T.ii."f "11;..X 
JP 9! i:, {!iiil#"iiir" "j nJ zooo/- "utr' 

and in case of default of

i"|""* "f 
ir", tft"y shall suJfer S L for one month more

j) Accused persons were convicted for conmitting offence u/s

" ii.rIiiio. rsrz to suffer sl, for two (02) years and fine ot

illioOoZ- *.h and in case of default of Payment oI hne' rney

shall suJfer S I. for one month more

All the sentenceg were ordered to be run concurrently The

u*"f+ ois.:SZ-g ct f C was also ertended to all the accused'

2. The brief facts of the prosecution case ale that on 14 06 2017' Ashlaf

Ali Nizamani, DePuty Inspector General of Plisons at Katachi Region (thE

complainant) vide his letter No secret 01/2017 dated 1406 2017 |..ot ar'

FIR registered ,egaiding escaPe oI two UTPS Shaikh MuhammaE

Mumtaz @ Ituoon @ She! Khana @ Shahzad @ Bhai son of Shaikh

Muharnrnad Muslim @ Shaikh Muhammad Aslam @ Muhammad Saleer]n

and MuhanrIrrad. @ Munna son o( Muhammad Shafi from Judicial

Complex of Central Plison Karachi lt was inlormed that above two UTIl's

were found migsing and rePorted to have Qscaped away from Judicill

Complex adjacent to Cental Prison' Karachil The complainant-requestld

foi legirtration oI FIR undel relevart sections of law against officials vi''

Ghulam Muttaza Shaikh SuPerintendent' Faheem Anwal Memo& Deputy

Superintendent Abdul Rehm'm Shaiklr ACsistant Superintenden' ASI

Faroosh Multainma4 sPC Nawab Ali' FC Atta Muhamma4 IrC

Muhammad Amir, PC Abdul Ghafoor' PC Saeed Ahmed' PC Muharffrdd

Sajjad, rc Taghyal and PC Nadir Hussain iegarding theh negligence fn

escape of UfPs. The comPlainant has also rnentioned the list oI cases ln

which escapee UTPs were facing kial'

3. On receiPt oI such letter ASI Muhamrnad Sharif registered the IIR

i/s. /224/ /2$A Prc against the two I-IfPs and above tr2

officials/accused persons AJter usual investigation challan was submittbd

against them in the cou,t oI Administrative ludge of ATCs o{ High Corirt

of Sindh Karachi and the same was sent to the ATC-VI Ior dirpo$ai

according to 1aw

/
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4. The prosecution in order to Prove its (ase examined 27 witnesseJ

and etnibited vaiious documents and othei items The statements oj

accused were rccolded under Section 342 CI'P:C in which they denied thq

allegatiorrs leveled against them None of the accused gave evidence o

oati und ,torre of .the accused called any DW in support of their defpnc{

case. AIter appreciating the evidence on recold the trial court conl icted

the appellants and searteflced them as stated dbove' hence' the appellartJ

have 6led these appeals against their convictions'

5. The facts oI the case as well as eyidmce Produced before the trial

court 6nd an elabolate mention in the impugned judgment dated

not #
72.70.2079 passed by the trial court and' therefole' the same may

reproduced hete so as to avoid duPlication and unnecessary rePetition'

doubt. -t

6. Learned counsel lol the appellant Ghriam Murtaza Shaikh whb

was iail suPerintendant at the time of the escape oI the UT?'s hab

contended that although he was responsible for the secsiity and

management of the iail he had only been appointed 29 days before tht

incident ard although the jail was in a mess being flooded witl't

contraband items he had done his best to brlng things under control b|'

issuing two o{fice orders assigning Particula! responsibilities to jaf

offi.iai"; .or,ta"ted thu Govemment of Sindh bdngmg to its attentiotr the

over crowding in the iail and lack of staJJ which was making it difficult to

mange the iail efficiendy and rcquesting for more staff; tlut he had also

vraiften to the Rangers requesting that some of their staff be leleased tD

assist him in searching tlle jail to confiscate any conbaband items' tfiat h]e

was not resPonsible foi miclo managing the jhil and he had to rely on his

staff in ensuring that his office orderB werd caried out and that the[

fulfilledt}reirowrrindividualfesPonsibilitiesforexamplebyensuringth+t

accused wete only produced before ATC coL1*s Pursuant to Productioh

ordel8 and ensuring tlEt all rcfurned aftel court proceedings to the

baracks; tlBt he had not committed negligence in any crimiml sense oI its

meaning and nor could he be held resPonsitle lor the escaPe keePing ih

viewPrisonRules.693andg4Sandthusforaltyoralloftheabovereasorls

he should be acquitted of the charge by being extended the benefit of t e
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7, Leamed counset Ior the aPPellant Faieem Anwar Memon whowai

Deputy SuPerintendant of the jail at the tirne when the UTPs exapeo

contended that flo 6Pecilic role had been giveir againet him in the charg(

Bheet which made it hard fol him to prepare his delence and as such thd

chalge was defective; that the UTP8 had ndt escaPed ftom the prisori

barracke but had escaped from the judicial complex which was not undel

his conbol and as such he could have no responsibility in respect oI th{

escapees; that ASI Faroosh had the responsibility for UTPs whilst they

*o" a *" ATt complex attached to the jait so he was guilty oI

negligence and not any one else if the UI?'s escaped from the judiciai

"ollpl"* -lt"r" 
the bars had been broken to Jacilitate tiet escape ard

cutting items recoveled especially as the es'capees afte! being brought

before the ATC court were nevel retumed to the iail premisesi that he haq

no responsibility in respect of gending UTPs to the ATC couf and as 6uch

could not be liable if they escaped hom the ATC courts; that his duty w4

timited to Rule 705 of the Prison Rules and the 1og which showed thb

comting of the UTPS after their letum from the ATC complex had been

signed by appetlants Salek Naveed and Ghutram Murtaza so if there had

been any miscounting they were iesponsible fot it and thus for any or atrl

of the above reasone the aPPellant should be acquifted of the charge bJ'

extending him the benefit of the doubt'

8. Leamed counEel for aPpellant Abdul Rehman who waE AssiEta4t

Supedntendant of the iail at the time of the i4il break contended that hb

waE not named in the fl& that it was not hit lob to U"ittg th" UfPt to thlu

ATC9; that he wa8 hea'ing officer on the day tn question as well as Tbwdr

in charge who hea's the comPlaints of ll1e 'Prisone$ 
*d th* h1 tl

,""ro*io*r, in respect of the UTP'S who escaped from iail and np

reEPon8ibility with resPect to bar:rack 25 -d 26 *h""" the UTP's whb

"""up"d 
*""" lodged and thus for any ol all o{ the above reasons tde

urnrr*, "nord 
O" u"quitted of the charge hy extending him the beneflt

9. Leamed coursel for aPPellant Naveed Ahmed who was Assista{t

Superintendant of the iail at the time of the iail breal contended that he

was not named in the FIR; that he was only drrested during the course qf

the investigatioc t}lat he had flo role in sending the escapees to tile

Iudicial comPlex fiom where they escaPed and this was not one oI his,

-l

Z2.L

of the doubt.
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( duties; that no PW had deposed against him and that the responsibilify o[

dealing with the escaPees rested with apPellhnts constables Nawab AlL

Atta Hussain and GhaJoor whose job it wa5 to look ajter barrack 25 and 26

where the escapees were lodged and thus for any or all of the above

reasons the aPPellant should be acquitted of the charge by extending hirlr

the benefit of the doubt

10. kamed counsel for Salek Ayaz who was Assistant SuPerintendan't

of the iail at the time of the jail bleak contended that he was not named in

the Fl& that no PW had deposed against him; that he had no concem with

the UTPg and as such had not committed any negtigence and should bb

acquitted of the charge by extmding him the benelit of the doubt'

11. Leamed counsel for appellant Saeed who was a police constablh

posted at ATC VII at the time of the jail break contended that no UTP waE

handed over to him and that no evidence had been brought on record tb

show tllat he had any involvement in the escape of the I-IrP and certEinly

the provisions regarded the ATC were not atkacted to the case based oh

the particular facts and circumstances of this case and thus for any or hll dJ

the above reaso.s the aPPellant should be ecquitted oI the clurge bf

extending him the benefit of the doubt'

12. Iramed coun8el for appellants Nadt' saijad and Tagial who werp

all police constables contended that the aPPellants were all on Suard dutl'

at ATC'S 11 and 12 at tlrc time o{ the incideiit and that they never camb

into contact with the UTPS who were not Ploduced be{ore then ATC's J

the day of t}re irrcidenti that the UIPS which they did take custody of 4t

the ATC'S wele all safely retumed to jail alter appearing in the ATC's anf

as such they had Played no role in the escape of the two UIPk; that np

PW had dePosed against them and that they were all exonerated after a

detailed inquiry into the asPect oJ negligence shov''n by jail stafl alter thE

jail bteak. He however conceded that aPPellant Farosh who was a polioe

conahble was lesponsible for those UIPS in the ATC complex at the tftne

of the incident but contended that all the aPpeltants should be acquitted

by being exteflded the benefit of the doubt

13. l,eamed counsel for aPPellants Muhammed Atta and Abdul

Ghaloor who were police constables at the time of the incident contendeil,

7
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that both the aPPellants had nothing to do with the LIIPs who escaped;

that no evidencq had come on rccord agaisst them and as such thef

should be acquitted of the charge by being ertmded the benefit oI thb

doubt.

74, l,eamed couisel for aPPellant Rafique Chama who was head Eleri<

at the time of the incident contended that he was an office woiker ih thb

main block of the prison and had nothing to do with production olders or

UTPs; rhat he only dealt with general administrative work that he wa6

not ia[ted in the FIR o! any statement made by the complainant; that hE

had not signed any documen! that he had only been imPlicated by cq-

accused Nawab who had now died who had not even given a confessio;r

before a magistrate and other wise there was not a shred of evidenoe

against him; that even PW Arshad whose implicadon had been proven ih

tiis case had not said a single word against hlm and as such he should he

acquitted by being extended the benefit of the doubt'

15. Leamed counsel for aPPellant Yasir Ali who was a clerk workiig

with appellant R#que Channa adoPted the same arguments as RaJiqde

Chaina and contended that the only evidence on recold was against

Arshad who had bem found by a hand writing exPert to have added the

name of one of the escaped UfPs for his Production be{ore the concemdd

coutt on the day in question arrd as such if an;r one was to blame lor die

escaping UIFs being brought out of theh wbrd and produced befote-die

court it was Alshad and not him and as such he should be acquitted by

being extended the beflefit of the doubt espdcially as he was not PIeBe{tt

being on leave that day'

76. In support of their contentions learndd counsel for the appella4ts

placed teliance on the cases oI Ghulam Hucaain and others v' The State

and others (PI-D 2020 SuPleme Court 61)' Province of Puniab ttoulh

Secretary Puniab Public Prosecution DiPartment and another V'

Muhammad Rafique and othere (PLD 2018 SuPrcme Court 178)

Muhammad Nawaz v' The state (PLD 2002 Supreme court 287)'

Muhammad Yaqoob, Sub-Inepector v' The state (PLD 2001 SuPrede

Court 378), Muhammad Amin Muharhmad Bashir Lhrited v'

cove.Mrent of Pakistan through Secretary Ministry of Finance' centlal

Secretariat, Idlamabad and others (2015 SCMR 630)' Muhammad Rashld/
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t @ Marter and another v' The State (SBIR 2016 Sinclh 1347)' Azeem lorul

and tnother v' Muithtd Khan antl others (2016 SCMR 27a)' Munammad

Mansha v. The gtate (2frlG g,gl6.ml' Abdul Khaliq v' Ihe State (2006

SCMR 1886), Irfan and another v' Muhamma& Yousaf and another (201d

SCMR 1190), Bashir Alured and another v' Ihe state (PLD 
'z019 Y

i*1, ** Qaslrl and anothet v' The state (2017 scMR 986)' Thq

St"c ,. Ivtoh"rt-"d Shafique 'Iia6 
PaPPo and another (PLD ?t

SuPreme Cou:rt 39), MuhaEEled Nawaz and othere v' The State-and

"tt". Offi r{]S'n' ZA4, qaddan and otheri v' The Srate (2017 SCI\m

,rr), oiu, n -r, ,utt v' Kalsoom Bibi (1b99 MLD 3o)' (a futl bencL

ia*"" t, ,n" 
"*"lr" 

Court dated 11'10'2019 in Ctvil ApPeal

'Noinz 
ot 2008 tnd other6, Mehraar Alt arnd others v' Federation ol

Paklotan and othets (PLD 1998 SuPleme Cburt 1445)'HC 
"*tTl

Xt 
"rr 

arra g ottt",e '' The State (PLD 2017 Sihdh 723)' Allahi Bux and 7

otherd v. The State (2007 MLD 39)' Mazhd Huesain 6nd othe$ vr Thb

State (1986 P CI.LJ 2842), Ahoan AIi v' EllPeroi (A I R 1919 Lahore 2291'

a,udgment of Alaltabad HiSh court (Duga Prasad v EmPeror dated

19* f,iy, fefO -a f"fuhaErtrad Shahv' The State (2010 SCMR 1009) 
l

12. On the other hafil Additional Prosecuto! Genetal aPPeari4t on

behdlJ of the State has tully suppofted the imPugned Fdgment tle

coitended that Eom the evidence on record the only possible infqen(e

bared on t1'e cl,.u,o'tantial eyiderce wa, r.hat all the aPPellants we1€

neglige-nt in thet official dutieE which lead to the escape of the tTJo

dangerous UIPe and ae such all the aPPeals Sttouta Ue aismissea us bei'ig

without mef,it. tn suPPort of his contentio'rs he has placed reliance on tlie

cas€s of All Ahnad v Tte Stare (PLD 2020 5C 201)' MD Nazir Hoosttn

Satk r v The State (1959 SCMR 38S)' Wa:iL Muhaniflrad v Ihe Stah

fr*, *,^ Zf7) and t*bdtf Rehman altis Boota v The State ('z01

scMR34).

18. We have heard the arguarents of the ldamecl counsel fot the parti{s'

,*" *Uo *" ** evideflce which has bem read out by the leiamfd

lourrga ro. ut" appellants, and the impugned judgmmt with their aule

aesistance and have consideted the relevani Iaw including the case liw

cid at the bar
,

J
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79. At the outset we find it both extremely alaming and shocking tlE!

two such high profile LJTPs who were facing trial in many heinous cases

of -*d", "ootd 
Utt"ully waltz out of the Cent(al Prison Karachi which is

one of the highest s€curity prisons in Sindh and their absence remain

unaoticed for a whole day and night There was no secret tunnel o! escaPd

whitst being hought to trial outside the jail or fire fight by armed Pelson'1

within the ,ail which tesulted in thetu escaPe or caused any injury let alond

loss of life. The two extremely daagerous UTP's it appears ftom thd

evidence were taken out of secure custody to the judicial complex which is

within the bouldaries of the jail without PioPq production olderd

whereupon as mmtioned ea ier they appeared to have simply strolled

out under the eyes of the Prison guards who did flot even notice theii

absence for a day'and a niSht Just the above narrahon of events beford

even looking at the evidence Prima facie screams out a case at a mininrud

of negligence on the part of the jail authoiities who were supposed to

*"; ihe continued custody of the two estaped UTPs The irony o[

course being that such trials conceming heinous offences ale held w:ithin

theboundariegofcentralPsoflKa]achiinasPeciallyconEtluctediudici4

complex to en8sre both an expeditious trial of the accused as per Articlb

fO 1e1 of tft" Constitution but also to en6urd that Potentlatf 
lanSer,oub

and most hardened criminals are Prevedted ftom escaping wheh

produced from prison whilst being tranEPort'€d to the tdal courts in thb

city of Karachi a then letumed to Prison'

20. We arc flot so nalve to not 
'ealize 

tliat contlaband' phones an!

other Prohibited alticles also make thet way into othd iu'l" it- *"F

developed countries as Prisons wo d wide seem to have such problerls

but it is srill the respon.sibility of Pdson offiders in Pakistan to aPPly the

relevant law and rul6 strictly and reduce iJ not eliminate such activitiis

lather than tuming the Proverbial blind eye to them whilst ignorir€ ttle

relevant rules. We also aPPrcciate that most p sons in the world are over

OoO**O ."0 understalfed since they appear to be regarded as a low

Or.r, t *-" * *dget allocation none the less those in charge of.the

p"i.o* -rr", still perform their duties ard functions efliciently and ln

accordalce wit'h law and the relevant rules in a diligent manner widrctrt

negligence ol their Part we do howeve! recognize that it is high time ttqt

".,In-*"rr., 
are addressed by the Provinciat authorities and that moie 

'
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prisons ale built in the Province so that those €onfined thelein can live iri

aigt ifi"a 
"onaitio," 

us mvisaged by Article 1i oI the Constitution which

concems the inviolability of the dignity of man especially if the concept ol

reformation is one of our Penal obiectives Wise! men thaJl us lavd

observed that the mamer in which a gociety h'eats its Prisoners is oft€n d

"eflection 
on tllat society as a whole itself'

27. The accu6ed being Prison officers have in effect been charged and

convictecl of negligence in Performing their duties by not prevmtiflg and

in essence enabling two hardened UTP'S to escaPe ftom Central Prisolt

Karachi on 73.06.2077 atd not lealizing tlnt such dangerous prisonerb

were even missing until the next day in violation of Sections 223 and 225

A PPC which are set out below for ease of refetence;

223. Escape 1ro'tl confnPtaflt or.casfody wgtigenll,y sift 
"O'OO^ ̂ p:.0]::l)rni. Mot"o, being a public servant legally bound as sucn

il;;il#;; ;'k""p ir conrinement anv Percon charged with cE

:#i:#';';i ;**ce lor la&{ullv committed to custodvl'

ilgis*;,19"r,;1""'t"f '::T"::fl:1ff fl :i';J;"ffi l'jlJtre ounished with simPle mPl

Ja"l1a a *o y"*t' or with fine' or with both'

225-A, Omissioll lo avrPlwd' or sufera:" :::'*': "i!:li! *llr:****i'-t"-iit 
nat otheruise ptortidtd '/6/ whoever' bemg a Puolc

I;;iid;t uoo,a ". "'"i' 
p"tti'fi'".f:f.ifl:*li'# 

H
keeo in confinement, any Percc

ilLi';;,;;;;;' 6r'section zz' o' i" arv other law for'the

time beinq in force' omit6 to aPPrehend that.Pe$on or suffers hifl

to escape tom confinement shall be Purusheo;

fa) iJ he does so intentionaltv' with imPrisortnent of either
t"' 

i.*,,,io" r* ' t"rm which'may extendio thlee years' or with

fine, o; with both; and

(b) iI he does so negligently' with simPle imPrisonment for a term
t"' 

i"iri.rt "*i "t"id"to 
two years' or with fine or with both'

22. One of the key questions ol law before us is what actually arnounrts

to criminal negligence for the purposes o{ Sections 223 and 2254 PPC'

- In the case of Muhammerl Yaqoob V State (PLD 2001 SC 3m)

w}richisasirnilarcasewhichalsoconcemedajailbrealwhereaprisorrr

had escaPed alter being produced before a trlal court it was held as undEr

as what amounted to criminal flegligence urrdet S22i PPC in the

following terms at P 382;

_ __'--l*d*t
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"mere is tto cavil to the proposiion that egligence-is a

,::'""; ;,-;;,, nitrtite di*n^io* in dilIercnt
'i*iaildti. I n *"'*r' ca; be Aef ed as 'the omistion totiTi))-*ir"t a reasonable na guided upon those-

iZ#i"7i"*'".nnn i'a'mritv tegutire the conduct ol

;;;;;;;;;;' i'-wiutd do" o-r.doiks nn oct which

')i).f,,""iL' ,ni r*a"n, mat ttould not ilo "Neglisence" .k
',;;';;;;;;;;;,;; ,"rc, satt and ditisene as it nas the

'iiiiiii" iiiiii , u'i"s to the p-i{onna ce of the u).otk

llii.i i"'ii ,oia ,o, ro ine perprned mere are three

;;;;;';,;;i;s";*: rD orinirv: which is the want ot

til*ii.',i:r;;,'i;,!;r!|,i!;i;i;;l:,r::{"!::tr:;';
i:8,!.;r,::j:l:*::;,,1'r;;:'#,",'r:y':',:;"!;;
'i6fl"k"r"i{,l nT i*tun of 

'egtisence 
as discussed

iii",rriri"rr"'rr,1-' 
- 

ti*"n int.i 
-consideration and

'))i,iJ-", 
^,* tn orovecl on the basit ol pres mption or

'{,fiii*iii,i,'L,",k'"'nces hite B takins disciptinary

!i,:ii"il"f "-iii*t Dtoc.e.Iinss dert ik tnd conoete

;;;;;*;;,i;;; ';ouircd 
ti Prove the ractun or

7#iiii"""'"iin * nciing in thb case' rh?re it no iota

li1"1i*" ,i ,n". that proper cusrodv of Jumma Khan

'l;"#';;';";:;;: p;":,i,iii*i o' n" "oi Ioi'uottv inctuded

;:';;;;;;;i 
'p,",i'' 

o'ongn &e, un'tenriat priton?rs

i:,,i;i;'';:ii,;,i *" att?ledtv handed over rc the

:i:;;,, n" iemand od", pas"ed bv tea ?d Judicial

'i.irr*'*' ttit" tit*t to he fod that Ju ma Khan was

'iii'"i*r)"a"t*" nii The renand appeats to hav? been

1l)l-*1,i"1,, 
"orotqio 

of nandatorv leqal requirement

fi;":;*_",";yl"!;.:|'i:"j;:f,l:;f ,r;Y;
iiii^"i"iiiii 'n'i 

the io coastitwing the olfe ce

ll,riiir* i"-"^' iri W 
'he 

occute't h nsetf Nut if it teos

T;;;;;;;;'w ;';"^e etse' the a.ccuse't cannot be

T)i"i*i"^*il p 
" 

cri inot nestisence can o tv be

ii,ii"ii" ,i"- ii'tt of sotid and too h! o! crertence

";;;";' ;i;"; coaid nor be Nottuceit b! the

w os e c utio a ". (bold added)

24. In this case some of the aPPellants have contended that they could

not be held liable urder S 223 as interPleted by the SuPieme Cout ih

Muhaltrmed Yaqoob'3 case (SuPra) as they were flot personally negligedt'

We find for the reasoru mentioned below that most oI the aPPellants weie

peisonally negligent in the performance oI their dtties which allowed th€

fIfP" to 
""".p" 

k""ping in view their senior positions and functiots for

the reasons elucidated later in this judgment

'25. With regard to the charge the sechons cited therein which the

"pp"Uunt" 
nua U"",t aharged with and the use of the word negligence ln

tfr" 
"fr-g" -.a" it uUo"aafltly clear that the hPPellants were facing a trial

,egarding their negligent conduct which lead to the escape ol Mo'

--*4
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dangerous tIIPs and as auch they had firll notice Irom the outset ofthe

ctat"ge of negtigence which they had to defend themselves against afld aa

such we find no defects in the charye'

Categories of APPe'lant5'

26. The aPPellants essefltially EPlit into tkee categories (a) Mole seniol

officers sewing at the jail being Ghulam Murtaza Shaikh' laheem Anwai

fvl"r"oq eUai Rehman Shaikh' Naveed Almed and Salik Ayaz p)

Office clerks serving at the jail being Ralique Channa and Yasir Ali and (c)

Policeconstables/Asl'sservingattheiailbeingSaeed'Nadir'Saijid'

Tagial, Muharnmecl Farosh' Atta Muharnmed ard Abdut Ghaffor'

.t

27. It is noted that the aPpellants being public servants and bein$

**", of the public in ensu'ing that all prisoners in the jail' some for

very heinous crimes such as the two escaPee UTP'S' had an obligation to

t"i "r"t 
pri"o""tt *ithin the boundaies of the Prison and not let them

"*up" 
fy urly means and thus had an added duty of care towards thb

OuOr" a' O "r* O""oners managed to escapE they might not only causE

i-,arroc in soci"ty but also might seek reP sals against those who hail

testified agairst tlrcm or were yet to testify against them and as such their

OrO, ""* -* -tgnified The public must also have confidence in tli€

prison system tlut no Prisoner and in particula darrgero"s und hatdenef

criminals can escaPe arld ate securcly confinetl

Negllgence of more seniot offlcerr Eerving at the iail at the time of the

escaPe of the UIFg'

28. With regard to apPellant6 Ghulam Mudaza Shaikh who was

p**a u" Srp""i"t*dant' Faheem Anwa! Memon who was Posted 4s

'O"prrty 
Sop",i,tt""au"t' Abdul Rehman Shaikh' Naveed Ahmed a4d

,*'n * all of whom were Posted as Assistant Superintendants at {he

ti^" of L" 
"o ",lua;ail 

break all of whom ate relatively senior officers h

the chain of commard it is worth sefting out what some o{ their le{a1

obligations and lesPonsibitities were whilst serving at Central Prisdn

KatlcU n the posiAons which they held as Per the Prison Rules (wiith

they all Personally violated and were negligent in resPect o0which lla]ve

been *etl set out in the imPugned judgment and which we set out lor ease

of reference below;
J
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"A list of such Pisoners shall l1e Prewed ndq the

signLtutes ol DePutY SuWnflte deflt

"All tlt ioit oficials hat)e lol denieil duina courec of trial

"fiy:iilwffi|irti;wrua''r#::::'x
'o" , *, gorc lhtough th? Piso s l-",10s and lound du$ of

Idil suPeriti;de* iflRde n3'

t t ( i) sp eci at prc cani o' : :! :l'-Y 
^lf 

X. t"l "'! i"f;l f,
tr'":1,:Alix{;r::;"iff ;:;;;:;;'i;i;';"
s?ictlY obsefl)ed"'

330

I

It Lt)as fltrther mefltioned in sub'rule (aiii) of rule 723:

"(iitDa,setuus*Y::'*",::u'::l,ii,r',*[i"r!,""

';iik#I!#"Tfu :"i#*iti;:'tr:;"
"iui,ii'' 

iii "i'?i"o 
reiatioes t'o the suPerhtendent

"iif"r'riit idmissiotr to iail No ftie d witt be

'dllou)ei, i terl)ieu uith thetn"'

Ftoflt th" peflsal ol abote Rules' it otncors lhal Deputy

y-f*'Xffinrf:***-
'arcrxd person' tuEre o?ry d4:8e:1::,:l' )ii i^ri' ,i tn*
mtdets of polic? Pefio als' doctors 

"'
'!i^i)7fi ai,i i",pi* 't 'Y' 

* 'i:h-:;:1,?;iri::';;::r;:,

ii:"'i"i:"i"!,'i;i;:'f f#:.{:;y;;-i,-,--1,--
used son? mat?ial i!..'.tT.'nq,'',:-:y-r";l;{ iri ,i ,W pA

'!;;*:!*ili';!'l:f,.i,{:*y:*:ri;;iin,,
pach tiiitors nnd each acd)seel -persons,',ff;;;;;i;;""*' 

'booe 
mot?ritlt.was brought insd? o[ the iail

*r"'rm'f#'ki[l;;'!ffilif ;*^,,t,u"nuatRut?6s3'
A re!tud ce as fidtri
'l\ "t'-";^4t 

DncnlP? in a vlrson shall at all fifies' both

iiili, )i7ii'' a' i' the charoes ot sone officef' o

ilrffi "i 'n' 
i'i' 

"t 
mery p",io',et shalt be kept in

'i'i*til''t*"inii a'v d d'in .the 
banack ftgktet fot

iir'"iiii"' 't""ni 
*"ponsi\itities fot an escape ot

',::;l;w*;i*:i"at:,;2'^::*,x';"{,'ff ,
doubf",

--__..]---t..!-.'---4

.}
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But in this cose there uas nD I)igilance ouPr fh? escqEe

,"*"fi""i*" iv]'u authorities a d tto s ch reglster lots

WW
t n*t go'" tn-ugh lhe Pison l'adlail Manual RuIe 694

'**"'i,i'iri"i",*l:,:::":Y"':,Y::f ',r{,'J;i;:ii
shatt caref ttv watch thi,p!jliiil.'*i"")"i *Z *,
all theifi ooelnents dnl Tllltir"orin' to puu*t
utfltost oletfi'es| a il oiginncl

escdle", . __^-e 1lot being @tet'ully
The esca\ee acotxd Petsons -uen

,*r*i'fr, ,li1fi"il-of pisin and there wns no proper oigitance

o" '*' ,Wrlrffi ,'*ugh the Pison Ldt/ltril Matuat Rnle 703

***tl'i'rii\i,E waitet ot heait udriter shatt check the

"' ,,'i ii"io" * least huice..daily o ce before noott

atlil once in the afternoofl' '

IWX'*:r:f 
.ttt#L!{i;i;!i'iff-'

" ( i i i, the slq e i ntend * t. t!::!"':';::!{ :"1' i' -!n ifi
the out'Parties 4t ledst ofice.'
'i'rir"ri ii'i 

'n" 
tules .are 

dulybcom1lied with and

shall icotd the fac+ i his onter

I haoe got@ thwugh the Pison Laio/lail Maaual Rub 704

"p*o"fl;Yir*;-ing ,neat is ooer' the pr,so'l.ns shott be

Io;ked up in the lollouing mannet:- il eoery 'barock
iriida'itt 'i"tt be sedrche| by th? head uarde?

lnchdrge"'

I ho1te gofie lhto gh tfu Prlsotl l-awttlail Mnnuat Ruk 706

**,,;m:i":mi jtx, 
ff"i,i! {llt! f ii; L* "_ !,::

ii."it,-itL a,,d oihet -places 
where pisotets ate

"i,fi n"i''iiua""otr,,t".|'!a":ff ';:r!r"f;;"':,:
't#."## r:;1tr:,T:Ti" i ;;' ;;;';'o "1"
Xii. ii"'ii 'i "i"' "hest 

to the latu-keepet o't fight

f;i?i; ,nu "* ^'*'ce 
ol the aoudhnl Zafar tq'bat who"

-* t iii,'ii','*p*i' reoeals tli! esuJ'c,' accu'ed petsons were

ffi,i,i xlyr'if ,w ['i'cks' which is 'tiotahon 
o[ thP iait taus nade I

l5
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reryodt@d as ufideri
deltuery o/ anY

"Pisofiet to be brought uP

otder der this Part to the charge of the

pison ifl which the fl@fied theleitt is

thot officer shall caube hirn to be takefi to
a$hed,
the co rt i uihich his at+mdatbe is rcqtbed"'

,
n2-

lnt tail Suwi t?fld land Dery'tty Surynnk dPnt ofililand th?y

7"1;i;;;:;";;';;,* bdnicki ani produce olhPr wsoners in

ancemed cottns lor lhzir hzatings' 
-**' ";*" 

;r; Ihrouyh Lhe-Prisoll Lawflail Manual Rule 41

I haoe gofie lhtough the eaidence dfld perused rccord oery

carefiilltt.'"''t^""nu, i, this case orc et pee acc.,sed ruas broughl ai'lhout

ni, n ,ili ,l;'ii" i{g*'t nPstige- c1! on the part of the jail oficiats

'*w^"il"ira'ii. ti oppeoi ti1ote tllP coutt u)hPr hP was not

narired to be woduced" 1""'ii*)'so* 
tn*ugh chopter-3g of iait Maku,l ' Pison Rulc

,sn ,|ni#l,r"an", 'i tipint*a"ni oo o'si8.',Pd R t? Jej(i\

*"fii,t #;i, respo sibitit! lot the seotitv and

,;f*;;;;; 'i;;'i;;t' 
shdit;qtaretv deootoe on the

SwAfielde t"'
i ti""L'i;" ii*'en 

'h^pter-3g 
ollait Manuat Prison RulP

g47 reptuhfued as undlr'' 
ent shalt oisit the pltson at least-

^!-'.I li'i'i"*'i,tlw diov and aho otl sundays and

i"fii iaiaiyt whi spetial [irc fltstdtces requtre

l,?" ,i*a,,i' tl fotm iny ouse; the superinte dent
'ii" 

""ii7'ii'"*i'' 'n" 
pisbn on atv working dav' he

':h;tf;;;"'; in""1o't ina ttu causi ol his absence in

his order book""'

I haoe gow throtglt chapter-3g of lail Mdfluat' Pison RlLb

g43 fiproduced as nderi

'fhe Suqerhtendent of a Pison shall .rs fat
it his charge dd'ilY,

shall rcgularlY
he shall rceorl all
these es *ttil the'

placticdhle, see eoery

I hnoe gofiP lhtough lhP d hesol} oetinte detlt' it is lhe

a,* ,i ,:#"i,iii"i:"aiit of iait to n;int'tin th? disciplinc o! the

iail'dfld strict uatch ooer the earh Wsoaer' ,*' *" iriit"i" thz midencz ol Choudhry zdlar lqbal as il it

***r'iir')iipu o"*sed persons u'vte frei and lhcy thPt seLues

W#i:i;'#i ;H 
j"#I' : ; i*T, frii #,! i i tr; i",f i

also used in thP i.Iit, it nPoas asapune oi jail was not ptoP?i.y.

iliri*ia, li-{ie""ttmdeat iohich is a naiot ncgligenc! 0n

the Wft of tlte SryerintefldenL

I h&oe (orc through the lail Mahual' Pison Rule 7009

rmroiluced as undeti
'G\ thP Deuuta Suqerintefldhnl

^oin 
oin o iePitt book' in tt;h.lch

repotts atlil other ttdtters whlc'l



A

t7

hird to recotil, ortil
wlth the

ln this cde esc8P* dc sed had esuPed ruaY Prior

boedcY of loddng of Ur" afld DePutV

Supeifitendent ofjoil uEta llwwate eluing ofacansilabou the

il t u@ts thzy uere igrofin@ "f
fiMberg

pet{ftt,
dal. so also fiitlt is Yeat

ptioorcrs lockcd Md unli*ed ant DePutg
negligenc! on tlg ?dn of S

Superhibulen
I hooe SorE

t ofiail.
l+is Laws/llail Mlnual Rale 7073

$wugh

W*tnsru,W*:#jxfimn\,:r:;iffi'nilr;x
lTiii ol *"n PoS" 'f 

the rePoi book"'

til Mntual Rule 7070
t twe gne t]'tutgh Ptiso'l R le Ia

eotohted ds undett
''r'""5fi1t'{wnntenile'at ol ilil sl@ll re@rd in hi6 repot

book 
hl +he tTntc of wlockbtg of the ptieot' atril the
' ' timbet of P*otrus ualocket"'

ht'the the the lock-ul sto! co' Pteteil a l the
' -' 

ntrmbet of Ttsoaets locketl tP"

739

"f

*'j#ffimffi,t';w';:;H:;r:,:i

ffiffi !;:#*Wnj$ffi ;ztr';'*""

ir:lhis ctse e jail ofuials wre rtiaware obout rumbet of

**,,iiiZr#i i ii'oi'zotz' 'y"" 
Asraue acansed persons

WffiH#Iw,itHY#!#ffi
lliaufie obout escqing of Kan*d Wolt
iliiie";;;i il,;'i;;"'t ncgtigicv on ttu 7aa of abooe both

ofrcialg 'bil Mnt at Rute 7017" I hnoe Sotu tlltough Ptbon l-a@s/

@orodu@d as under:''"''"'Z)in the ldfilaeiolt of eoery pisont the DewtY

s;oerlntodat shall
iiil-*"ii tn" to,nant ot oriter u deruhtch
'iifr"oi'" *rr,-t'tel to the Ptieot afld sodEf!
'#,;"!i;;;;;;; i;4 re,?ects ionPtete' ta odet

a loallil'

ht tllis cas tlr nonu of one acctted was insertzd in the'

"*;:;:;;ffi "i;*"iJ,"ia 
p,''*' ua n" wos rct reqt edt
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t8
.1 >!

*y#ffi",hr;r#ffi ,*"iff ff r:*w''*
'*' *'i-n^*'p* 

,n 
'gh 

i;ion toi''s/ Iiit w""dl Rub 7m7

ret ofuiad ao ufifurl'"''"'*Gt i"*u stperlntetulcnt 6hllt be resPolsllle llr
ttn ,at" ineirag ol ttn reconta td be fitinttt"e4 

'mocr .:;;;;; i;;i;t;'P't"onts Ad llr the co'n'1ttb'Eft -ol
.ir*""' ira itt o*o aoni"Lnx confircil to hl6

fi''n, "o* 
esupa acatsed uT rluqa *t*t

.no*i *.a the satie uev .,tot oeliled W thz DeWry

StDerlntcfidant so alao S Peritttt de"t'
"*" ";- h*" wne tlti,a.gh tlu dllties "f !ublt!1,
suoerlitedett 6l J,it t tio*a in lle Prkon LauY loll

Manut n"te fiA nProned ds ndati"-'*-ii; Assistint Supedrtedett shalt Perfonn such

iutles as thc Superintenileflt mat Ptescribe in ufignt
inhis odetbook'

It i6 fiirlher nentio'|ud in Sub RuIz (b) seatch of ptisoaas

rli;y{"##,,w;Yr:"f,,*:#::Hllii#l
qud oncz a weeh*"- i"fri s; ,h*"gh Pt,rrn taas/ Jail Morual Rule 7047

reDrodlt@d os undcti
' "'' """7i 1n"i' rt " u,ft ack register afid sotisly 

-the'nselo?s
ilut eoety pisorct ts Wsett othccounted lot d"a

29, w h legatd to the evidence of PW Cfioudhry Zafar Iqbal ciled ln

the above odtAce he was in P'ison at the time of the jail break 6o1 4n

offence for which he wae later acquitted He had bem the lO in a surrddr

case related to ttre 2 LfTPs wlto escaPed He had as IO handed ovbr

cuetody of the 2 UTP9 to the jail authorities on 15 01'2m4 at whidt ttude

he irformed the iail authorities tlEt the 2 UIPs who eccaped wele

dangerous hardmed and desperate criminal" 
^*1* T.* 

*.':*

sucliannotation was mffked in red ink ovel the jail remand lefter' WhiI$

in cuEtody at cenrral Prleon Karachi he gavd evldence that the 2 escaPdd

UTPg wete confined in barrack 25 and 15 but he always aaw thdn

fiibd to proPer

oi2.73.06.2017,
hioe

all thepti@ eB arc

two danWLtE
73.06.2077 lt fleorts

to Wrforft Eir Aiies
thei part. Assietant

Ahmed theY ate

afld 74.05.2077
ofptisonetE lt
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a
sitting out€id€ the barack with the keys of the bairack' He 6aw Poli'e

offf"i"a, g.""tPi"g *i'l' UTP Shaikh Mumtai who told him that h€ ha8

"r""trOa-a, 
hlmaelf' Dudng hearing ln ATC ltII he aleo informed

n""itg offi".t and 6taff about UTP Shaikh Mu$taz'e 'ondud' 
Hd

observed that Ufi Shaikh Mumtaz was arranging ptoduction of IJfP'e

in the .ourts and desPite him warning the pther iail police about the

serious crimea which UTP had committed against fellow Police officers

*" ;r n.r"" .ontinued to fratelnize with him' He often saw UTP

Shaikh Muntaz with police petonnel by Tower' When he heard about

the escape of UTP he told aPPellants Nisar artd GuI about him informing

the jail authorities and other prison guards how dangerous UTP Shaikh

Mumtaz was, On 13 06'17 he made hunger strike against jail ofdcials He

was not Plovided water' medical care and was not Produced for his owtt

trial because he was sPeaking out againEt the jail officials and was placed

in a ward corsisting of the most dangerous prisoners where he met Plf

Asif Buledi. He gave Buledi a tetter conceming the jail break and the mdl

treatrnent of Prisoners which was corroborated by PW Asif Buledi in his

evidence.After his release he iecorded his statement befole t}le last IO PW

Naved Khawaia. He with stood a lengthy cross examination and his

evidence was not dented during the same He had no prcven enmiry

agafiEt any oI the appellants and wa6 not ielated to the escaped tJ"IFs

"ld 
th,r" h" hud ,to 

'"ason 
to irnPlicate any of the appellants in a Ialse cale

or lie about what he saw whilst he was confined in Cential Prison Karachi

His evidence is also coroborated by PW Asif Buledi A mernory stick

"orr""^ing 
illegal activities in the jail has:also been exhibited whioh

supports his 
"videnct 

although we Sive littl" l*"tCht t: th" 
iT"1,Y

<lue to the lssue of safe custody lfl short how€vel we believe his evidende

and the conclusions which the tlial cou drew from it in terms of

negligence at the jail by the senior office$ which we have already

reproduced above'

30. The case against the Assistant SuPeintmdants i8 fdrtler

srr.ngtfrmea uy tf,e two office orders issuedl by the Sunerintendft PnbJ

to *rl f.it U".ut *tti"h underlines their spetific duties Both orders 4e

reproduced below (or ease of refelence:,
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,
r,FFICE OF THE SEMOR SIJPEi{INTTNDENT

CENTRAI PRISON (A IIjACHI'

NO.A STAFE/13532/39 oF 2077 DATED: 12 05 2017'

OFFICE ORDER

ofdersi

The foltnt|ifiR duties \nd beats are h|ftW assigned lo- belou,

;::*!;'1;;i:r,;; i:"pd tendeltt with itnmediate efPct htt

s.
No.

Dtnes

01 Mt. tflcharSe
Rntiol/Misc. s

dnd Bitding gflfl.h
Proituctiotl ol
Pisonerc Dittrict
E.a,t B wett with

Wdll
Touer No.03 to 04

02 ML Naseem Ali hthntge
Shuttle

of Pn6one6 of
iti'tri,t so th'

DtuNAnn-
Coflipliol Courls

Coltts, Ba,,kitlg

flalt beraEen Watch

Touer No 08 to 70

Block, skt
Coton!, Qudtet

ATC Couns

No.07 to 08

03 Mt,
Shaikh

04. M4ahidMr.
Khan Afturs "ftiiP'"/c^a,ua

t;sidc/otttsid, uith

1

2, j, 5 8, 11 15

Qltratqit-ul-Qumt
Wa i, Court Roon,

Conp ter Claases

Roon, Coiection
Cmtft .SAHEE), EilE

Atts School & Madina

Masnd, M!,anaL
wa;d, sltbhm Attoh,

sedntu Wards No.16

and i8 Miin wall
betu)een Wakh Toaer

No.01 to 03 dnd 04 to

05.

05. Asil
snfnaz Raia

Tidl
@aR)

Prbd cnon ,l
Pnsorcn oJ CNS'I g
II Courts, OLtt Cont
and Disnid Malir
witll related

06 MtN
WNd No.25 26

corresgondence
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i,n* the

slaounbte Hish
coalt "lsindty'tnide trial
cotrt dfld receioins'

tids.s ol Arc,

nroducrion of ATC
'coutts & ludiciat
condel HiSh
Pmite secta;an

Haden'd

Watch Tthoer No,05

to 06,

07.
Shrtuh

lnchnrse InterLlat
lnside/out6ide)
ODer all rcsAofleible

Ali
Meo Word, Main Woll

betweefl Watrh Tcaet

No.06 to07.

The Assistdfit s peirttetdetlts drc rcsponsible' fot

:x"ijff ,lii;"i*n::T."1;:::;";:,:i,"T';;:tr;;."#:;'x:;!.,;iiii'::'#fr :;fr :tri:'","#ii:li!'ii:
:*#,ri::;1fl "!,ii'iili,!,li,"i;ainiho'g"oJth?'nsoecthte pmds i5 also direcl"d o rcep iigilant tv: 1Y I!

;X;:;::';;;;,:;i"ition and repoa conptiancc in the tett?r

t"'''';, 
* Incharye Assittant supPifltendPnts' tAllt oJ

Produc;:o,t' 
';,,;;; ;; ako directed to.renaifl/aoailabk at th?

'i#i'ri'otii ,i a";118 tls pro,,ss ol sPnding tl, Pisonert to

Honoufible Cnurts'

7. The DeP tV tenderrt'1, III Ce ha.l P*o,t,5u/ei
KaruchL

2. All co ce eit lor i"lfieilidle co'flpllance'

oo.""?ffi 
f H?n 

suptnnrrramrvr

NO.AS-STAFFrt68g6l16g03 OF 201/ DATED: 06'06 2017'

OEFICE ORDER.

the 'wder metttioted DttlTeo 4"d Beats ore lerew rc'

*rrr;'Tr"irfr"i"g" i"wi rv supoiil""a*t tith irnnedinte

efeA afld nll fufln oders:- 
,

sd/_

SFMOR SUPER IIVTEND EMI
- 
Zrt'rrr<ar. prusoN xanecnt'
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SENIOR S ENT

CEMIRA PR]sON KARACHI

(All) ce *al Ptho,l,

I

Dfiies

01. Genqal

25 a 26 Main

Xitcherl ofru B
Guard-

Wing

Wad' Co n Roo',,

Comwtet Chssei Room,

conectiot onie
$AHED, Fine A'rs
ichat e Madina Masii,
btbrvieu Roofl

Mt Si*anaar
Sol@lgi

s
Establishme,t,

&Btildit'tgs

receivilS

and Medi&l
Afans of Cnnuict

& Debtues'

OtlEr All

bft Wins i.e

fiard, "8" class,

Hydzr

Nleo Wad Shifa Watd

caun Ra d Wdll, Stof
Cololy.

Ri8l1t Wittg
Ilah

wa, AYo b W d

Seadtu Wa e Nos.l 2,

3. 5 ro-8, 11 to 18, Coun

04. Mt ACho

hlfqat Ali ln ' ur'pa,
ii"ai"or on i" o1

Uiner Triat

MIS

Tfu oboue stlted offeers ore responsibk lor mai tatfiinq'

*,-", iilari,Tr" r-"igtt iht pisoners cotfned in tll?ir beats and'
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g.. Furthermore, according to the list of oflicers on official duty on-the

day of the escaPe of the UTPS at P1819 of the PaPer-book aPPelint

Falreem Anwar Memon has been specifica{y g;rven the charge and b€ats

Ior S€curity of wards 25 and 26 aIld it was iard 26 from where the LJ-IPs'
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leftandneverretumedonthatdayassuchheisdirectlylesPorEiblefo'

the release of the escapee tl-fPs to the ATC add the incorect counting on

theii non ieturn to the ward' ln the same list Elf duties aPpellant Naveed

Ahmed is specilically given the charge and beats conceming tie lecei\ring

of Honible ,udges at ATC courts and ploduction oI ATC courts ard

Fdicial comPlex (High PloIile Sectadan as hardened criminal$ So once

uguin n" aso had dLect responsibility to edsure that only UTFs with

p"-dr"tion ordu," -"re admitted to the judicial compl* 
-** 

t"":'

p"i"on Ku"u"hi and all those who entered retulned to their respective

wardsaJtercourthealingswhichhenegligentlyfailedtodowhichleadto

the escape of the two UTPS In addition aipellants Ghulam Murtaza'

salik and Naveed aI signed the registe! at P iL659 conjirming that a1l the

pri"on""" *ho -"," "t'pposed 
to be confined in the Prison on 13 06 2017

-""" uU pr""*, and correct when in fact two of the Potentialll 
,moit

dangerous and hardened criminats had not been accounted lor which wao

clea, negli8ence on their Part'

g2. Now iI we look to the facts and circumstances of the case and

evidence produced at tdal whereby haldened Prisoners seem to have th€

n:n of the jail through having keys to rheir wards' whereby UTPs wele

pr.a*"a U"f-" the ATCS in the prison without Productiofl orders by

other I-IIPS, the counting of Prisonels who rd€re retumed from the ATCIs

backtothebarrackswasdonenegligently'ttrhttheCCTVcamera'sonthe

day of the incident wele not working evefl in resPect of the most ser6iti{e

areas of the PlboG that the UTP escaPees maluged also it apPears to have

passed through the oute! gate of the Piison (being the only efltry and e)dt

point to the prison) when the managemeflt and security of the Prison was

th" sole responsibility of the Superintendant who aPpears to have done

very little on the ground to ensule the decudty oI the Prison aJtEr

u".u-irrg "f,r"g" 
arlcl blindly signed logs conceming the presence bf

prisonerJ who -er" missing' the vioiation of the rules nentioned 4bove'

thefacttiatallthefiveaPPellantswelefoundguiltyofviolationofbo

many prison lules on account of their negtgence by a high Powered

inquiry whi"n report has been duly exhibited we lEve no doubt that the

Oro** has Proved beyond a reasonable doubt thal all five smibr

offi"", ,pp"[u,,tt through theh own negligence enabted the UTPs to

"scup" 
and haoe "o-mitt"d 

the o{fences under 223 atd APPC alj.d'as,

_-#|d,
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such their convictions t14 36n1s16qs are rnaintainecl and their aPpeals are

di"-i"r.d l'l ,""p""t of theee offences They shall be entitled to the benefit

of 5.382 (B) Cr.PC and any iemhsions available under the law esPecially

as we do not maintain their convictions undbr the ATA for the reason$

33. With tegard to their convictionE and sentences lol offeflces unde!

A" efe -" ao ,tot fi"a that this case falls within the purview of the AT'd

as defined by a larger bench oI the Suprcme Court in the case of Ghulafit

Eussain V Stafe (PLO 2020 SC 61) where in esseflce for tJEle to be an act

of terrorism there had to be an object' inten! PuPose and design to create

*oo, o.t u""ot t of their act $trhether people were terrodzed as a by

pr.a"", of O" ."' a'a flot convelt the act into bne oI terrorism no! the fact

,*, n t*, have been of a particulady brutal nature Based on thB

particular facts arld circumstances of this case it aPpears that tllE

upp"lurt, *"," only negugent and did not have the desiSn' intent dr

,r*"* * Geate terror and as such all olfences under the ATA ale

mentioned below

dismissed.

Yasir Ali.

movement of PaPels'

before anY court'

Negligence of office clerks se'1ving at the iail being Rafique chalna and

94. With regard to the clerks they had ho direct rcEPonsibilities dr

oUtigu,io* irr o"p"* of the UTPs serving at the iail They were flot coutt

offiials and were clerical officers sitting in tHe main office building of the

,U n"n .*.U 
""*al 

duties There duties are flot set out in the list bf

officers ond official duties Their resPonBibilities aPpear to b€ tyPing add

35. The evidence reveals that there was nd Production Orderissued hy

any ATC court for either of the escapee UTP" t:*".:"' "i :1"-:::11:
which had been issued from any source and as su€h neither of the escaPPe

t-lt?s shorrtd hut'e be"n produced before thd ATC counts on the day thty

escaPed. The clerks had no role in resPect to the ward where ttre t*o

*ur"" *" **" 
"onfined 

and had no roli ifl their Physical ploductibn

,
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g6. The main allegation against the clerks is that they added to a list the

name of one of the escaPe€ UTPs Muhamm6d Ahmed who wele to be

produced before the ATC courts which l€ad to his production before the

afC couc in me aay in question when he escaped which apPea$ to be

before ATC Court vII as per evidence oJ PW 9 Zeeshan who was the

reader of that court on the day oJ the escaPE who the UTP's appeared

before. It has already been established from the evidence ftom a hand

'&iting exPe that it was PW 13 Arshad Ali's hand writing which added

th" ,r"ir" oi 
".*p"" 

rrrr Muhammed Allrned to the list who was to be

produced before the ATC'9 and as such it has been established that he wab

,""po*ibl" fo, this ilegatity' It is true that he was a convicted Prbonef

apiointed by appellant Yasir Ali however it has come in his evidence thdt

it was routine in jail for educated Prisoners to be assigned clerical work so

there was nothing exceptional in his aPpointtnent Nothing has come on

record to show that Yastu Ati or RaJique Channa deliberately recruited

Arshad over and above any other Prisoner d! that they had any specidl

relationshiP with him Despite PW tushad eing a convict he did not

implicate eithet aPPellants Yasir Ali or Rafique Chaffla in adding arly

*^" ,o ,t" ti", o" b"ing aware of such addition or irskucting him to do

37. With regard to Ralique Channa who was the supervisor of Yasir

who was not named in the oriSinal FIR and was not named il tlle

complainants three statements and was artbsted later according to t e

eviderrce of the IO PW 25 Zahid Hussain thbre was no evidence againbt

Ralique Charma excePt the statement of one Nawab who is a deceased co-

accused. It is well settled led by now that t e statement of a co-accused

cannot be used to convict anothel co_accused alone and there must be

Btlong coroboratory evidence from an independent source which is

lacking in this case Duaing cross examination PW 26 IO Zahid Hussaln

stated as under with regard to aPPellant Rafique Charma;

"It i8 corect to suggest d1at tllerc was no evidence against Ralique

c#;A ;;;1" d;ed 2s 06 2071 ' I recorded the statenient bf

i*ni.r^lTu, *h" a"ptsed against Rafique Chana' but Lhis fact is not

;:;;il';;h'"s'" theet lt is conek to- suSgest that Pc Nawab

ii i*i.**a of tlhis tae"' and now he has been exPueq'-''t tB

:";;i;;;;* th"t there is no esidence agdnst Rafique chana

:;:#;,Jil;io-accused Pc Nawab"' (bold added) 
,

so

3\l
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38. The same considerations aPPly to aPpellant Yasi! Ali who waJ

originally let olf by lQ Zafid Hussian' APPetlant Yasil Ali might have

even been on leave on the day of the escapd As such we find that the

prcseortion hae lailed to prove the charge against clelks Yash Ali ard

n.fiq* Cf,"o* beyond a reasonable doubtland as such by extending

rhem the benefit of the doubt the aPPeal in respect of both the aPPellartb

is allowed.

Ghaffor
N::X:ffi:f..;# fi fi'**liiH:il;H llil"#"Hx ffi*

39. wlth regard to apPe ant AsI Farosh it has been Proved by the list

of duties sheet that he was in charge ATC Courts and as such it was hiE

rcsponsibility and obligation to eflEule that no UTP was let inside tle ATC

court comPlex from the jail without a Produdtion order' He failed in thib

regard. It was also his duty to ensure that any UTP who was let inside th€

,Lic "o.pl"* 
was kePt under guard He failed in this dutj' It was his

duty to ensuje that all UTPs who came ifleide the ATC comPlex from tlE

i^, v,tr" ,*"0 to the jail He failed in this duty' The intema'l inquir'/

ul"o fort d hi- to tu ,t"gligent As such we find aPPellant Farosh guilty of

negligence and as such his conviction under S 223 and 225A Prc ale

maintained however he is acquitted of any dffence under the ATA' t{1s

appeal is thetefore dismiEsed with the above fiodification'

40. With regard to aPPellant Pc Saeed he was on duty at ATC Court

VII as Per the Posting of officers which has not been dmied by him As

revealed by the evidmce the two escaPee UTPs appeared before thht

Court as Pei PW 9 Zeshan who was the rcadel of that court As such it

was the duty ard resPonsibility oI appellant baeed to ensure that the tnto

tIIPs were escortbd by himseU duing thefu time in that court and ensuie

thei! saJe custody was handed over to anothel PC to ensure that they wele

retumed to their wa!d' He Jailed in his duty to do so and aPPears to have

let the escaPee UTPs who appeared in ATC Court VII which he was

responsible for to come and go as they Pleased The intemal inquiry al$o

found him to be flegligent. As such we find apPellant Saeed guilty of

negligence and as such his coflviction undbr S 223 and 225A Prc aie

maintained howevq he is acquifted of any offence undel the ATA His

appeal is therefore dismissed with the above hodification?

ZY7
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41, with teg[d to appellant Ab<tul GhCfoor he was the corutable

posted at ward 26 where the escaPed tITPs w€re lodged on the day of the

irraduntuttd**"hitwashisresPonsibilityandobligationtoensurethat

flfPs wele only sent to the ATC Couits iI thEre was a Production ordef

for tlenr- On the day of the incident he allowed both the escaped UTPs trj

go to tie ATC court without any production order' He was negligent in

t O,rr, 
" 

* ,"r*d lt wa5 also his duty to eflsure that when the t'l"IPb

retumed they were PloPerly counted be{ore the watd was locked ln this

regard he failed in his duty to count those in the ward belore it was locked

arld as he locked ward 25 where the escaped UTPS were lodged desPite

tl1e two escaped UTP'S not returniflg and as such the escaPe of the two

UIPs was not discovered until the count in the morning which was

comPlete neglig€nce on his Part The intemal inquiry also Jound himto b€

negligent. As such we find appellant Abdul Ghafoor guilty of negligmoe

una * "r"L 
his convictions under S 223 and 225A PPC are maintaifled

however he i5 acquitted of any offence under the ATA His appeal ls

thercfore dbmissed with the above modification

a, with regard to apPellants Natlir' Saiiad' and Tagial these

con6tableswercfesPonsibleforATCcourtslland12onlyasPerdetails

of officels assigtunents The Ll"TPs who weie entru8ted in their custody

on the day o( the incident who attended court were duly retumed to the

jail after the court hearings There is no evideirce that they had anything to

do with the escaped IJ"IPS or that they had dny specific responsibility for

the escaPed UTPg on the day of the incident br even came acrcss them on

the day of the incident The intemal inquiry rePort also found all three of

the apPellants flot guilty of negligence and as such all thee apPellanis aie

extended the benefit of the doubt and are acqiritted of the charge'

43. With regard to aPPellant Atta Muhammed he was a constable

posted to ward 26 The escaPee UTP6 were flot lodged in ward 26 and b'5

such he had nothing to do with them being lpt out of ward 25 or allowing

them to eflter the ATC comPlex nor theL colnting on their letum at the

time of lock up. The intemal inquiry report also found the appellant not

guilty of negtigence and as such the appellant is eatended the benefit of

the doub,t ard is acquitted of the charge
/

).
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In arrllflrEry.

1. AII the aPPellants ale acquitted of the offence under the ATA'

2. The appeat8 oI the loltowing aPPellaril8 6re dlsmissed excePt i4

re"pot of th"ir conviction under the ATA for which they staa{

acquitted atrd shall be taken into custody and retuJned to Centall

Prison Karachi in older to serve out the renrainder of theii

sentences if any of their s€ntences leEurn to be undetgone The

Eentences thall lun concurrently' they shall have the bercfit od

5.382 (B) CI.PC and all remissions available under the law now that

they have been acquitted of any offence under the ATA'

3q\

2 cl,flzz

L

(a) Ghulam Murtaza Shailh,
fb) Faheem Anwa.r Memo&

Lj eua,l n"t'-^ sttui*tt

idl Naveed Ahme4
(e) Salik AYaz
(f) Faroeh
(g) Saeed
(h) Abdul Ghafoor'

3. The aPPeals of the follot{lng aPPellanH are allowedi

(a) Ralique Channa

(b) Yast Ali
(c) Nadir,
(d) saija4
(e) Tagial
(O Atta Muhammed

The appeals etand dispoeed of in lhe aBove terms'
44,


