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ORDER WITH SIGNATURE OF JUDGE

1.

20.o4.2022
Mr. Habib Ahrned, Advocate for the Appellant in Crl. Appeal
No.197l2020 & Crl. Acq. Appeal No.257l2020
Mr. Muhamrnad Jamil, Advocate for the Applicant in Crl. Rev.
Application No.75/2020 & for the Appellant in Crl. Acq. Appeal
No.25712020 & Ior complainant in Crl. Appeai No.19712020
Mr. Muhammad Iqbal Awan, Addl. Prosecutor Genetal

ORDER

Mohammad Karim Khan Agha, J. Appellant Sajjad Khan antl

co-accused Mst. Shahnaz Bibi were tried in Model C minal Trial

Court/1* Additional Distuict & Sessions Judge, Malir, Karachi in Scssiorls

CJse \o.l85g/2019 in FIR No.lr2l20to at Ps Sulhdn uncler Sectiorr-

365 / 302 / 201 / 202 / 34 PPC. Vicle impr-rgned jud gment dared 03.02.2020,

accused Mst. Shahnaz Bibi was acquitted of the charge. On the othclhancl,

appellant Sajjad Khan was convicted undei Section 302(b) PpC and

sentencecl him to life imprisonment and to pay Iine of Rs.1 nillion and in

case oI default of such payment, he shall further undergo simple

imprisonmeni of 06 months.

2. The bdef facts oI the case ate that Ali Sher left his home on

06.09.20t9 and did not retuul. The complainant alongwith other relativcs

made search but they could not find him and thereby intimated to the

police station. A dead body was found which was recognized as deceased

Ali Sher and as such FIR was lodged as Sher Ali had been rnurdered. After

in\estigaiio , police reached the conclu<ron th.rt appell.rnt S,rjjd!i Kl)"n

and his co-accusecl Mst. Sllahnaz Bibi had mur-dered Ali Sher.

3. Afier usual illvestigation the matter was challanecl and the

appellant and his co-accused were sent up to face tdal. They pleadecl not
guilty and claimed false implication.
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4- In order to plove its case, the prosecution examinecl 11 pws and

cxhibited various documents and other items. The statement of accusecl

persons was recordecl under Section 342 Cr.p.C in which thcy denied ail

the allegations leveled against them; however, they did not given

evidence on oath nor produced any DWs in their defence. After hearing

tlle parties and appreciatirg the evidence on record, the learned trial court

convictecl the appellant Sajjad Khan ancl sentenced him as mentioned

eallier, whereas, co-accused Mst. Shahnaz Bibi was acquitted of the

r lr.r lge

5. As noted earlier in the impugned judgment that appellant Sajjad

Khan was sentenced to life imprisonment, as such, complainant moved a
Criminai Revision Application bcaring No.75 of 2020 for enhancement of
sentence of the appellant Sajjad Khan.

6. We have heatd the ieatned counsel for the parties in respect of the

said Criminal Revision Application. The impugned judgment has given

reasons why the death penalty was not imposed on the appellant Sajjacl

Khan mainly on the ground that prosecution has failed to prove the

motive for thc murder. The superiol courts have generally acceptecl when

a motivc is not asserted ard not ploven this can justify a recluction in the

senterlce from death penaltlr to life imprisonment. In addition, there was

nn direct eviJence Jgain5t the appellanl SaiiJd Khan in the impugn*.1

juLigment and this was yet another mitigating lactor in reducing the

serrtencc lroln dea{h penalty to Iite imprirotlmenr.

7. We have found ro legal hfirmity in the impugned jucigment jn

terms oI awarding sentence of life imprisonment as opposed to the deaih

penalty, as such, this Criminal Revision Application in respect of
Appellant Sajjad Klran is dismissed.

8. With regard to appeal against acquittal in respect oI co-accused

Mst. Shahnaz Bibi, learned counsel for the appellant submits that there is

sullicient evidence on record to connect het to the commission of the

crime, in particular', he l.us referrecl to the evidence of pW_10 Mukaral]1

Kalim, who was a jouinalist in this case, the co-accused confessioi befor.e

the police ancl certain averments in her 342 Cr.p.C statement. He has also

relied on the cases of 2005 PCRLJ 1074 and 2017 pCRLJ 757. It is note.l
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tllat r1o counsel has appearcd for Respondent Mst. Shahnaz Bibi; however

selvice had been held good on her already by this court.

9. We have gone through the impugned judgment which has given its

rcasons as to why the co-accused was acquitted. These reasons are found

at Paragraphs 12 to 16 of the impugned judgment which are reptoducecl

below Ior ease of reference:

"12. It is adnlttted fnct o record thnt accused Shahnaz is not
finnled in FIR arul she ruas firrested on tle suspicion o;[
conrylainant after 04 dnys of the FlR. lt is ilso adnlitLed fact thnt
prosecution hnd not nlleged ahy aclioe lole in the actual fiurder af
decensed ercept hatchitlg ofplnn tLi t nccused Sajjad Khan. Noto if
n)e anallze the prosecuLiofi et)ideficc, prosecution lns based its casc

at1 tlle bnsts oJ;

1.

ii.
iii
io

Motipe;
Ex tr n j udicinl confe ssron ;
Recot cry of rings of deccased; and
CDR Reconl

13. Prosecutiotl has alLeged that accused Sluhnaz haj
conmittcd nlurder of Ali Sllet Tpith the help of Snjjnd Khan sirt
she wns haoing illicit relation Kitll l1ifi and decensed used to
laLtrcat lvr. For prooing such Poinl prosecution pradLLcel

contpLlinnnt but he fniled to ptot)e tl1nt thrrc Toas nn! ltostility
behtleen deceased aruL accused Slnhnnz on account of illicil
felntions of nccusetl Slnhnaz utlh accused Sajjad Khan. Duriry
cross exnniltTtion, cotttplnirulnt ntl titLetl tl1nt althouglt lte lnd
oisiting ternls in tlrc housc af decensed, but decensed netcr
disclosed hin tlnt fu had doubts an his wtfe. Althottglt thrring
cfoss cotitplairutnt nd titted tlnt lE hnd ne?u seen ncotsed
Slahnaz ruith accused Sajj.td, but he futll@r clnnfed that an ana
occasiotl rul1en ilecensed uas angry nnd he nfiUrcnted thc rrcrrtsctl
Shalmaz but lp did not disclose lint anything. Thus it is cry!;Lal
clet th t colitpldinant had tLo infornLatior.t aboul re]ntion beht,cctt
accused Shahnaz nnd Snjjatl. Moreooct it ruas cLnined by tlv
lrosccutioh tl1t1t Nnni 0 ntet11nl grnndmother of deceaserl) cnughl
nccused Shnhnaz tullile tnlking on teleplnne and she dtd discLosc
this facts to decensed, but neiLfur such Nnni nns prod a:d tror
plosecution uns succcssful in prouing llv fact of botlt accLlsed
laLktng wilh ench otlvr- l.a lnd prorlucetl CDR record of both
nccur.d ?ntl d?.?nscd bul it i5 l,t't lhnt ,u.lt rc.ord is o[ io ]t,11

since it had not been prct)cd b1l tfu prosecutton tlttt such A:ll
numberc are nctually in se o_f IlLc percons alleged by the La nru1

nlareopct tlle CDR report does not' berLr finU signnture or stnhry af
lle,rllulnr totnptlny nnd it i, nt<o Jn,l tlnt no.[lrcnl rl tl,-

celluLtr compafiy is etten cxanLined to prat)e genuitulwss of sutlt
CDR ns required in tlr ctse of Kaleemulloh V. The Statc (20|t]
YLll2363) [Federal ShntinL Courl]. Furthermore, I O lnrl hitttscll
nd tllcd llnl i tltt ,p,ord ptodtt.cd by lttm ll'rt. i. not n,ut31,
tnlnJ Trltitll (oulti \hotL, llnl ttllpr fi,.us?d 5n fld lntl n,t1,,tt
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Shnhntz or Shahnnz lwl called Snjjnd. No person lns been
exnfiined in court t)hiclt could prow that accuserl persons uere in
contnct ntilh each otlur tltete :.0as any relation betTleen the t.

Tllus ofl lhe bnsis of nboue discussion I an of the 1)ie1o thnt
prosecution hns failed lo prooe motitte of murder in this &se.

14. II lras argued by the learned counseL fot conplainnnt tlnt
bolh ncaocd ltnd ndntilLed lheir guilt dtLring interrogtltion as r)ell
tts ifitetute t before TV anchor Muknran Yaleen- It is adntiltei
fnct tht cofifession of i y nccused bcfLtrc polie is inadnlissiblc
u der atticLe 38 atld liket|ise any stdtement of accused in pohct
custodtl is tnadmissible under atticle 39 of the QRnuna shnhndnt
unless some neTo fncts arc discoT)ered in consequence of such
tlisclosure (Article 40) of Qafiun-e-ShttllidnL Prcsecutio hns
clained that nccused Slnlmnz hncl disclosed in l?r inteftognLi)tl
tllnt sllc lfid relationshtp ltt1th nccusell but it hnd abeady bcen
rliscussed in abooe pnragraplt thnt prosc. tion had failerl to prooc
the sanre. Apnrt ftont llfit, prcsecution has nlleged tlfil nccuscd
llnd led to recoT'ery of three .ifigs of tlt deceased nlong r)iLh onc
Siln Alrd, fiobile lackel nnd mobrlc plb e, but I an of tlt rie$
thnt strch recooery is dotrhlfi in the ciratmstanccs. First af 0ll, it
uns deposd by all ruitnesses thnt on 78.09.2019 nt 1630 hotLrs
nccused Shfihnaz led pohce to her hottse from rlrcrc she ga1

recooered tlle aboae nrc tioned ntticles, howel)er if roe closely
ntullyze llE cuidence it fiWenrs tl1fit strnle is not the case. It ?Lns

dcposed by complainont thfit on such dnte he was in tle ltouse of
decensed tdten iloor oos lcnocked nnd he found l.O fiIoflg Toith ln(1y
police affctal ifid nccusetl Slfihfinz oaet there and on the dilectiorLs
of Shalilnz he brcLtght one bot of silter slrcet tohich t as nrourul 03

fcet Lo llle l.O and tl@n l.O opened the same anrl foLnd. rings, ccll
phorrc nnd mobile jnckcf. l-le cntegorically nlnde iL cleat tltit
nccused Shahnnz d1d not enfer inside the house cccept one knilecl
nln runs relntiT)e. Snme ttet,stott :.',as deposed blt the LA tlk,
cortplairumt Ajab Klnn opened tlp door and he :t,as nsked by
accused Sltohnnz to bringrings nnd olher articbs rt'a1 tllebox,bttt
he contradicted tlte recou:ry nnshir/conrylninant by deposmg thnt
co tploifla f only brouglt rings in pLnstic sllopper rLtitllout rLiry
l1ox. He further claified tllat he hntl not seen LlTe box t'ron u*erc
Ajnb Klun had brought the articles. Apart fror this fhere were
other cohtrtl.lictions such os, ns per collLplninnnt one scnl ws
afJixed on tle parcel rohcrens l.O clai ls three a tlv fact thr l.O
clnifiled thnt nt the ti le ofruriting neno lady aus on tle backsirlc
of mobile alang roth Indll A51, but cotltplahint deposed tlxtt
ncc sed Shnlmnz 70ns \lso stnnding along ttith lndy yolice o.fficinl .

As per LO lrc prepared pnn an the bonnet but co plninn t
deposed thnt l1e prepared it in stnnding positloll. Furth?rnnra, o
pfioate uitness \p.rs associnted lrom the Mohalla bcittg
independcnt uitness rulich lurther cnsl ioubts ds ta recoocrV ll
lLtas renll)J surprising thnt nccused Shnhntz t)as not braugltl insitt
ltcr oun louse nnd srLch recoucty nre onlV hanrled o1)er to th? l.O
by the complninant from box tohich by no stretclt of inrginLltioll
cnn be teln1ed to hnae becn recoT,ered on poinlnLion af nac]tsctl
Shnhnaz. Eoen othenpise if u'e ignorc this fact, therc is a eoidencc
thnt Lhe rings nllegedly rca oeretl from tlr house of ncc sedtuerc of
the decensed nnil epen if tue ad it it, there is no eoiden.t thit ltc
rLws tuenring sucll rings at the tifit of his death or t\hen he lnsthl
tcll lu' hon.. 'r thnl ln:s mplrcn tntt I'e drndn rqntn<l n.,t,,r.t",

Page 4 of6



15). Aprt frorn tlnt, prcsecliion hns claimed tlmt one nobile
trtas nlso recottereil frcnt llrc acauetl Shnhnaz but l.O had fidtltittetl
that he had not sent sucll mobile for forensic lab alld no daltl is
ertficted. Futther lk llnd nlso nd littcd in cross tlnt fu t)oes nt)t
ha?e a y SMS ot uoice rercrd fo shott tlnl accused Slnhnaz hatl
instigatetl or conrpired n tder Toith ,,cc sed Snjiad Khan. Thus on
tlt bnsis of nboT)e disc ssiofi it cnn bc snid tllat no discoTtety is
1tlide atl lhe confession or stntefilent of the accused ttltich could
bfifig her confessiotl before poltce under drticle 40 of Qanunt
Shaladat and resulta tly sime is inadmissible in lieu of Rahat
Ali Ve$us The State (2010 SCMR 584).

16). Lnstly, prosecution hnd clained that accused hnd cortfcssed
lter guilt tluing her intentieru before P.W Mukarum Kaleem. lt is

fact thnt at the tifie of stLch intctuietu accused Sltnhnaz rans ifi
police custodlJ awl sltclt fnct is ad titted by P.W Muknram Knleant
nnd he furtlrcr clatifed llmt nt tle t1nrc of such interuieto, polidl
ofJicials zoere present and i1 connection to this LO ndntitted in his
aross Lllal he wns nlso Present in tlrc sanE roottt ltlTe ncr7Lst l
Shnhnaz pns being ifitentielred. Nolr if (e nnnlyze sudt
stntenent, it is fnct lhnt s dt stntc lcilt is hit by ArliLlc 39 o[ eSA
,dl,h stfitcs th.tt anv \tnlrmtnl oln(u{d tL,htlc l(/\tt? t. i; p..lt ,

custodlJ is innd tissibla tnd agnin it ootld be rclfud onlV if iL
canEs Nilhi article 40 of QnnLt -e-Shahadat and ne harl already
discusseil tlnt no discoTrery had betn made by the prcsecuLion an
the basis o11 such alleged confession, theret'ore suclt piece of
coidence uould also be Lerned as inndnissiblc fis per Qauol c-
Shnlndat. At this stngc it is nlso tntportant that prosecution )ms
also produced footnge of such progtam but defence Ind chnllengetl
authcnticity of sime on the ground thot sanle is edited progn j
oud tlw< il hnd lost tt, sntultt t. lnt?rc.tmglll l_N MuLnrnt,
Kaleem also dmitted i llis cross thnf tfu progmn ldich 10ns ,.11

nired tids edited tuhereas renl t'oottige rccorded by him tpns ntorc
lhnn 33/34 mirutles. Prcsecution hns not exdmlned tlrc lercon ulrc
had edited the progran nhiclt nlso put rloubt in the said pieL:c of
c?idcnce. No npplicntion is nored by the l.a for recortling
confession of tlrc dccused before lennrcd Magistunte toltich fictlir
cnst rloubt is to chnrge agninst nccuscd Slnhnnz. Prcscculiott hil
cotlryletely failed to shoro any rcl7tio of accused Shnhnaz nnd
Snjj Klnn and subsequently nny conspilnc! behL)ecn ficcltsrd
Shnhnnz anrl Sajjad os to murder.of Ali Slrcr. Thus I n sTtier pai
No.3 as "Doxbtful", lpllilc point No.2 slull bc nnsllered ftat
h'cu:sng cuidpnc ol d, cu.,.d <ailnti ktnn- '
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Shnlmnz that uearing apparels af decensed had cofite in hct.
possessiah Nlich link lPr \L)ith this murder. The acorsed Shahnaz
hnd gi?en etplanaLion of such rings at her oton during hcr
stnterrc t under secLion 342 C|.P.C. rphereit sh? stated in Anutu
to Question N0.08 lhal decensed only used to 70ear hro rings nnd
once thcy hecnme tigl1t to tlrc fuceased he limself renooetl anrl lcept
them in the fitlge. Tlrus llw recopery is not only doubtful but sn e

does not coue .oithil1 the defnitbn af Atticle 40 of Qnnul e

Slmhadat Ottl.
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10. It is well-settled law that appeal against acquittal has much

different parameters as compared to appeal against conviction. In appeal

against acquittal, the accused acquires double presumption of innocence

and the impugned judgment can only be set aside in respect of

Respondent/accused if the impugned judgment amounts to clear

misreacling and non-reading o{ the evidence, is arbitrary, whimsical and

that no court could have Ieachecl such a decision and aA appeal against

acquittal even fails if this cou* could have come to a dilferent opinion to

that of the lealnecl trial Court.

11. Keeping in view the reasoning as reproduced above, we found that

lealned counsel for the appellant has not been able to point out any

inlirmily which would ju\tily this appeal JgJjnst acquittal being adm;LteLl

to regular hearing keeping in view the nafiow legal parameters governing

an appe.rl against acquittal, as such, the appeal against acquittal is

clismissecl in limine.

12. TIle office shail put up the Criminal Appeal No.197 of 2020 for

regular hcaring before a Single Bench of this Court as per roster on

:17.05.2022 with due notic€ to all conce ted.

Office to place copy of this order in all connected matters.
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